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DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is aclaimfor worker's conpensati on benefits under the
Longshore and Harbor Wbrkers' Conpensation Act, as anmended (33
U S.C. 8901, et seq.), herein referred to as the "Act." The
hearing was held on March 8, 2001 in Ol ando, Florida, at which
time all parties were given the opportunity to present evidence
and oral argunents. The followi ng references will be used: TR
for the official hearing transcript, ALJ EX for an exhibit
offered by this Adm nistrative Law Judge, CX for a Claimnt's
exhibit, DX for a Director’s exhibit, JX for a Joint exhibit, EX
for an exhibit offered by Wausau and RX for an exhibit offered
by ACE USA. This decision is being rendered after having given
full consideration to the entire record.



Stipul ati ons and | ssues

The parties stipulate, and | find:
1. The Act applies to these clains.

2. Cl ai mant and t he Enpl oyer were in an enpl oyee- enpl oyer
relationship at the relevant tines.

3. On July 6, 1992 and March 7, 1996, Claimnt suffered
injuries in the course and scope of his maritinme enploynent.

4. Claimnt gave the Enpl oyer notice of the injuries in a
timely manner.

5. Claimant filed a tinely claimfor conpensation and the
Enmpl oyer has not filed a notice of controversion.

6. The applicable average weekly wages are $823.32 and
$835. 60, respectively.

7. The Enployer has paid certain medical benefits for the
Claimant’ s injuries.

8. ACE USA has now agreed to reinmburse to Claimnt the
anmobunt of $100.00, the cost of an EMG t hat he underwent herein.

The unresolved issues in this proceeding are:

1. Whet her Cl ai mant’ s work-related i njuries have resulted
in a |l oss of wage-earning capacity.

2. I f so, the nature and extent of such disability.

3. Entitlement to an award of nedical benefits and

i nterest on any past due conpensati on.

4. Entitlenment to an attorney’s fee and rei nbursenent of
litigation expenses.

Post - heari ng evidence has been adnmtted as:

Exhi bit No. ltem Filing
Dat e

CX 20 Claimant’s letter filing 03/15/01
CX 21 A listing of those days he was 03/ 15/ 01
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unabl e to work because of his nedical
problenms or to visit a doctor for
medi cal treatnent

CX 22 Claimant’ s |l etter suggesting a 04/ 09/ 01
post-hearing briefing schedul e

CX 23 Cl ai mant’ s post-hearing Brief

05/ 08/ 01

RX 10 Brief filed on behalf of the

05/ 09/ 01
Enmpl oyer and ACE USA

EX 19 Brief filed on behalf of the

05/ 14/ 01
Enmpl oyer and Wausau | nsurance

CX 24 Attorney Schwarz’s letter 05/ 16/ 01
suggesting a reply brief scheduling

RX 11 Attorney Hess’s agreenment to

05/ 23/ 01

that the scheduling proposa
CX 25 Claimant’ s reply brief 06/ 01/01

The record was closed on June 1, 2001 as no further
docunments were fil ed.

Sunmary of the Evidence

Kenneth L. Skidmore (“Claimant” herein), thirty-nine (39)
years of age, with a high school education, as well as four (4)
years of additional training while serving as a machinist’s nate
in the U S. Navy, and an enploynent history of manual |abor in
the Titusville, Florida area, including work as a nmachini st and
expediter for MDonnell Douglas, began working as an expediter
for Lockheed Space Conpany about ten (10) nonths or so before
that tragic event involving the explosion of the Challenger
space rocket. He survived three (3) layoffs and then went to
work for Lockheed Mssile and Space Conpany (“Enployer”), a
maritinme facility adjacent to the navigable waters of the
Atl antic Ocean. He was hired as a “storekeeper expediter and

still works for that conpany, although now it 1is called
“Lockheed- Martin” as a result of certain mergers and
acquisitions in the space/defense industry.” Claimnt’ current
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job title is DASO Mechanic Senior.! (EX 17 at 3-11)

Cl ai mant’ s | unmbar probl ens began while he was working as a
| abor er/ mai nt enance person for the Brevard County Road and
Bri dge Departnent; he injured his back while digging a ditch,
underwent physical therapy for about one nmonth and he “was
released to do the work.” (EX 17 at 11-12)

On July 6, 1992 Clai mnt was asked by his foreman, Leonard
Zeh, to nmove two flotation collars, devices which are used to
prevent a submarine from hitting the dock. Cl aimnt and a co-
wor ker, Andy Thonpson, began to nove the collar - a rectangul ar
shaped device, twenty feet in height and twelve-to-fifteen feet
in width, weighing approximtely 65,000 pounds - about one
t housand feet fromone end of the dock to the other end because
the crane tracks used to nove the collar - and also called a
canel - were all torn up. The dock is |ocated at the so-called
Trident Basin down at the Port and is on the Air Force Station.
As Cl ai mant began to pull on his end of the tether - and as he
“bent over to pick the stuff up, that is when (he) started
feeling everything,” Cl ai mant experiencing the onset of
i medi ate pain in his | ower back. He continued to work and he
and Andy Thonpson “went to pick up a hoist which was right there
where we were working,” i.e., Poseidon East - named for that
cl ass of nucl ear powered subnmarines. The back pain worsened and
he told M. Thonpson “that (his) back was bothering” him and
t hey proceeded to drive to the m ssile assenbly area to return

the “stress-test slings and fixtures that we use.” However, the
ride to that area exacerbated his |ow back pain because “the
roads were all tore up” and filled with pothol es and when they

“hit a hole,” the back pain was so intense that he had to grab
the roof of the vehicle in an attenpt to obtain relief fromthe
pain - which he described as a “sharp pain,” just |like being
stuck by a needle. Claimnt then asked “to see Roy O son, (the
Empl oyer’s) safety engineer, to report the accident” and M.
O son sent Clainmant to the nearby di spensary at Cape Canaver al
(EX 17 at 11-20)

Cl ai mant was gi ven “some nuscl e rel axers” and he was pl aced
on light duty for the rest of the day. However, the next day
his “back was still hurting” and M. O son sent Clainmnt to see
Dr. denn P. Mussel man, an orthopedi c physician, and the doctor,
di agnosi ng an acute sacral sprain (EX 1 at 1), prescribed anti -
i nfl anmat ori es and bed rest and told himto return for foll ow up
in two weeks. Unfortunately, on the day that Cl aimant went to
the office to see M. O son and to pick up the paperwork so that

IDASO st ands for Denonstration And Shutdown Operations for
the Fleet Ballistics Program according to Claimant. (EX 17
at 10, lines 7-9)
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he could see Dr. Misselman, his vehicle was rear-ended by
anot her vehicle causing his “head (to) hurt so bad,” and he
returned to see the doctor three days |later as he could not wait
the full two weeks. Claimant told Dr. Missel man about that
not or vehicle accident that occurred just outside the gate at
the Air Force Station and that had caused headaches, a stiff
neck and i ncreased back pain. Dr. Miussel man prescri bed physi cal
therapy at the Sunshine Clinic and Claimant testified that the
t herapy did provide sone relief but the Enpl oyer would not allow
Claimant to return to work unless he could performall of his
regular duties. He was out of work for about six (6) weeks or
so and Wausau Insurance - the Carrier on the risk under the
Longshore Act for the 1992 injury - paid him conpensation and
medi cal benefits for that absence. He returned to his regular
wor k al t hough his “l ower back... was feeling sore, but (he) was
still able to nove around.” He has continued to experience |ow
back pain to the current time and he has been told, as of his
June 26, 1996 deposition, that he has “spinal stenosis, (and a)
herniated disc.” (EX 17 at 20-31)

Dr. Rojas was treating Claimant at that time and he had tol d
Claimant that if he performed surgery to “root out (his) spinal
canal ,” Claimant “woul d never do anything again.” (Ex 17 at 31)

On Decenber 17, 1992 Claimant was assigned to do sone
sandbl asting on the dock and Claimant, while wearing his full
sandbl asting suit, had to bend over and pick up all day sand
bags wei ghi ng one hundred pounds. This work not only increased
hi s back pain but caused “a shocking sensation goi ng down (his)
| egs” by the end of the day. The synptons were so intense that
he had to go to the Energency Room that night for treatnent of

t hat “shocking pain sensation.” He was given “a pain shot and
(it) knocked (him out, and the next day (he) went and seen a
chiropractor,” Dr. Ostoski on Garden Street and, according to

Claimant, “He (the doctor) did about the sane things, therapy,
and (the doctor) did the TENS unit and the shock treatnent,” as
wel |l as the usual spinal manipulation. That therapy provided
sone relief at first but, after about five (5) nonths or so, the
doctor decided that an MI should be done because of the
bilateral |eg and | ower back pain. The MRl took place in August
of 1993 and it showed “bul ging protrusions in the small spinal
canal, spurring on every level,” Claimnt remarking that he was
also told that he had an extra vertebra disc as well. Dr .
Ostroski referred Claimant to Joseph E. Rojas, MD., for
epidural injections in lieu of surgery. Cl ai mant has had two

series of three epidural injections and the first series
provided “relief (for) about a month” and “the second ones
didn't take at all,” Claimnt continuing to experience the |ow

back and bilateral 1leg pain. (EX 17 at 31-46)

The synptons persisted and Claimant finally had to stop
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wor ki ng on January 27, 1995 and he told his supervisor at the
time that he could no | onger work because he was in such pain
and wanted to go see Dr. Rojas for evaluation. Claimnt had had
a myel ogramin October of 1994 and he was told that al so showed
the sanme abnormalities as on his previous MRI. Dr. Rojas
prescri bed massage therapy and anti-inflammtories and he told
Cl ai mant that he would just have to learn to live with the pain
because surgery would prevent himfromreturning to work. After
six weeks or so Claimant was referred to Dr. Newran, a
neurol ogi st, and the doctor indicated that an EMG would be
necessary to evaluate fully Claimnt’s problenms. That test was
finally perfornmed a nonth | ater and showed that Cl ai mant had “no
nerve danmage and everything | ooked okay.” Dr. Rojas inposed
restrictions on Clai mant against |ifting over 35 pounds, agai nst
squatting, clinmbing |adders and bendi ng over and sitting nore
than 60 percent of the time, and the Enployer then referred
Claimant to Dr. Broom and Dr. Mirphy, both of whom are
ort hopedi ¢ physicians, for further evaluation. Claimnt brought
that restriction form to Jeanette, the Human Resources
Supervisor, and “she advised (Claimant) that (he) was through
(working) as a nechanic.” He remai ned out of work and Drs

Broom and Murphy evaluated Claimnt together on Septenber 8,
1995 and they “recomrended the TENS belt... (that he) keep the
jacuzzi and keep working out and doing things,” and that he
woul d just have to learn to live with the pain. (EX 17 at 46-
56)

Cl ai mant sees Dr. Rojas every three or four nonths in
foll owup and for prescription refills and, as of his June 26,
1996 deposition, Claimnt shows up for work but he was “working
very little” because “they let ne do what they want ne to do”
and “they don’t want (hinm doing anything that is going to hurt”
him Claimnt remarking that whenever he has “to pick up
sonet hing, (he) get(s) two guys to pick it up for” him He is
able to work forty (40) hours per week but occasionally has to
turn down overtime because he needs that tinme to rest and
because “npbst of it (i.e., the overtinme) is pretty physical.”
The Enpl oyer has accepted and abi ded by the restrictions of Dr.
Mur phy agai nst picking up over thirty (30) pounds. While Dr.
Mur phy has inposed no restriction against clinbing |adders or
squatting, Claimant is very careful when he perforns those

activities. Cl ai mnt has been out of work a nunber of tines
because of his 1992 accident and Wausau has paid him
conpensation benefits for those absences. However, certain
medi cal bills have not been paid, i.e., they have not paid for
the jacuzzi, or the EMG prescriptions or for m | eage in seeking
medi cal treatnent. Apparently Claimant’s request to see a

neur ol ogi st, Dr. Newmran, was denied and Claimant then went to
see Dr. Neuman, and al so had the EMG

According to Cl ai mant, he has | ost at | east ei ght (8) nonths
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of overtinme between January 27, 1995 and Septenber 10, 1995
while he was out of work and receiving conpensation benefits
from Wausau, an anount he estimated at about $15, 000.00.
Claimant also would |like to have therapy nore than the twice a
week reginmen authorized by Wausau at Spinal Rehab, because Dr.
Rojas has prescribed therapy and mnmassages nore than that
aut hori zed by Wausau. (EX 17 at 56-77)

Claimant’s work activities on March 7, 1996 are detailed in
t he manager’s daily schedule log in evidence as RX 3.

The parties al so deposed Cl ai mant on May 25, 2000 (RX 9) and
Claimant again testified about his specific duties with the
Empl oyer (RX 9 at 3-11), about his July 6, 1992 injury (RX 9 at
11-12) and treatnment therefor (RX 9 at 12-16), about his return
to work after his surgery and the job accommpdati ons made by
G en Terry, his i medi ate supervisor (RX 9 at 16-17), and about
hi s medi cal probl ens, including worsening depression since 1994
(RX 9 at 18-19).

According to Claimnt, on March 7, 1996 he was working in
the Trident Area at Port Canaveral (CX 15) on "“a piece of
equi pmrent called standing nount” which is put “behind the
submari ne” and wei ghs about thirteen, fourteen thousand pounds.”
He spent several hours using a so-called needle scaler - a piece
of equipment simlar to a vibrating jack hamrer - “tw sting and
turning in unusual ways to acconplish (his) job” of renoving
“excessive” rust from the netal surfaces of the base of the
standi ng mount. He began to experience left armpain “all the
way up to (his) neck.” He thought he was having a heart attack,
st opped working i nmedi ately and reported that injury to Leonard
Zeh, his “supervisor at the tinme,” and he went to the nearby
Emer gency Room at Jess Parrish, and he was told to see his own

doctor. He then went to see Dr. Rojas and the doctor treated
the left arm and cervical problems by nedication, anti-
i nflammatories and Prednisone. In 1997 Claimant had a

| am nectony at the L3-L4-L5 levels and Dr. Wassernman, who
treated Claimant’s | unmbar problens for the 1996 injury until he
| eft that medi cal group, reported that Cl aimant’ s cervical spine
MRI showed degenerative disc problems and bilateral carpal
tunnel syndrone, worse on the left arm Dr. Gerber has
prescribed various nedications for Claimant’s |unmbar and
cervical pain synptoms. (RX 9 at 19-23)

Dr. Mark Gerber has told Claimant that the bil ateral carpal
tunnel was caused by his “work using excessive vibration tools,”
and he told his Enployer what the doctor told him Clai mant
remarking that he tries to avoid sandblasting work as nuch as
possi bl e because the use of vibratory tools aggravated his
bil ateral carpal tunnel syndrone and his cervical problens.
Cl ai mant believes his bilateral arm and neck problens were
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caused by his 1996 injury. His back still hurts and he would
i ke to see a neurosurgeon so that the nerves of his left legin
particular can be surgically corrected but Wwusau wll not
aut horize that surgery. He also wants to be able to see Dr.
Gutman but neither Wausau nor ACE USA wll authorize that
counseling. He has m ssed sonme tine fromwork after his return
to work after his back surgery but neither Carrier will pay him
for those days he is unable to work because of his nmultiple
medi cal problens, including his back, |eg, armor neck probl ens.
As Dr. Broomis “strictly a surgeon,” he has referred Cl ai mant
to his office associate, Dr. Gerber, for foll owp because Dr.
Cerber is a “pain nmanagenent” specialist. (RX 9 at 23-31)

The parties deposed Clai mant again on January 26, 2001 (EX
18) and Claimant testified that he is still enployed by the
Enmpl oyer, but now as “a proof test nmechani c/ DASO | ead,” that he
“manage(s) the proof test area, which consists of testing
slings, <cradles, forklifts, anything to put wup mssile
ordnance,” Clai mant remarking that he has “to certify that it’'s
capabl e of doing it” and that “DASOis the submarine work.” 1In
April of 2000 he began to work as the proof test mechanic and
six (6) nonths |later he became the DASO | ead man over a crew of
at least two workers but, “during DASO, it could be anywhere up
to 14 people.” He worked as a DASO nechanic up to April of 2000
and he currently earns “$23.40 sonething” as a |ead man. He
wor ks at | east 40 hours per week and sonme overtine “during the
DASO operation.” He wants to remain working for the Enployer
because he has “a good boss,” Gen Terry, who takes care of
Cl ai mant and ensures that he has help to do the nore physica
aspects of his job. As of January 26, 2001, Dr. Broom had
increased Claimant’s restrictions to no repetitive bendi ng over
lifting over 40 pounds.

Dr. CGerber, a specialist in orthopedics/pain nmanagenent,
currently treats Claimant’ s | unbar problens primarily, although
t he doctor does exam ne Claimnt’s cervical problens resulting
from his March 7, 1996 maritime injury at the Enployer’s
facility, and “Wausau and Ci gna (sic?)?" are payi ng those nedi cal
bills. Dr. Gerber began treating Claimant in January of 1999,
at which time Dr. Wasserman |eft that medical group. Claimnt
sees Dr. Gerber every three or four nonths for prescription
refills and for followp, Clainmnt remarking that |ast year the
doctor admi nistered three (3) epidural injections, that he “got
very sick after the third one,” “wll never do another
epidural,” as he has “had nine of thenf and will not “subject
(himself) to that kind of pain again.” H s current nedications
i nclude Lortab, Renmeron - an anti-depressant to help himsleep -

2CI GNA | nsurance Conpany has since been acquired by ACE
USA.
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and Cel ebrex, an anti-inflamnmtory. (EX 18 at 3-12, 26-27; EX
4)

Claimant would like to change from Dr. Gerber to another
physi ci an at the Florida Hospital, at Dr. Gerber’s referral, for
evaluation of the necessity and/or propriety of having “the
nerve burned in (his) left leg, so (he would not) have to feel
(his) leg hurt all the time.” However, he was unable to have
that evaluation because Wausau would not authorize that
procedure. He daily experiences bilateral |eg and |unbar pain
and, just one week before his updated deposition, Dr. GCerber
prescri bed Pr edni sone, “a steroid/anti-inflanmtory.”
Claimant’ s | eg probl enms are exacerbat ed by “wal ki ng too much” as
he “work(s) in an area that is kind of spread apart a little

bit,” resulting in “burning sensations.” Wiile Claimnt |ikes
Dr. Gerber, he wants to see a neurosurgeon so that the nerves in
his legs can be fully eval uated. Cl ai mnant al so needs
psychot herapy but neit her Carrier wll aut horize such

counseling. He has seen Dr. Gutman once and would like to see
t he doct or again, once either Carrier approves such referral for
Claimant’s depression resulting from his nultiple nedical
probl ens and his inability to work as he was able to do so prior
to his July 6, 1992 back injury. C aimnt has al so been treated
by a Dr. Salib for his urological problemin January of 2000,
apparently occurring on those occasions “when (his) legs hurt
real bad.” Dr. Nichols has been Claimant’s primary doctor for
about one year and, prior to that, Dr. Corrila was his primry
care physician. Dr . Gutman has recomended nutrition
suppl enments for Clai mant but apparently neither Wausau nor Ci gha
wi |l authorize that prescription. Claimnt has not yet taken
t hose suppl enents. He has had to go to the Enmergency Room
several tines for his back or cervical problens, has m ssed work
on a few days “here and there” because of the pain or because of
the nedication that he has to take. (EX 18 at 12-24, 27-28)

Claimant’s March 7, 1996 injury involved his left arm |eft
shoul der and cervical area (RX 1, RX 2) and “as long as (he)
take(s) the Celebrex, it’'s pretty nmanageabl e. But, the shoul der
bl ades and neck area just ache constantly.” About ei ghteen (18)
nmont hs ago his |l eft eye “start(ed) twitching real bad,” C ai mant
attributing that sensation to those tines “when (his) arns hurt
real bad,” Clainmnt remarking, “then, when they put me on the
Cel ebrex, the Cel ebrex seenmed to help it.”

Cl ai mant was sent to see “Dr. Broomfor a second opi nion (on
the need) for surgery” and Cl aimnt agreed to the surgery
recommended by Dr. Broom (EX 25, 26, 18 at 29-30)

M chael J. Broom MD., P.A , a specialist in surgical and

non-surgical spine care, has seen Claimnt at |east between
Septenber 6, 1995 and October 8, 1997 and the doctor’s reports
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are in evidence as CX 11 and EX 5.

Dr. Marc R Gerber, an associate of Dr. Broom has seen
Cl ai mant between March 10, 1999 and Novenber 21, 2000 and the
doctor’s reports are in evidence as CX 12 and EX 8.

Dr. Justin Wasserman, also an associate of Dr. Broom has
seen Cl ai mant between Decenber 23, 1997 and January 6, 1999 and
the doctor’s reports are in evidence as CX 13 and EX 7.

Dr. E. Mchael Gutman, a psychiatrist, evaluated Cl ai mant
at the request of Attorney Hess and his client and the doctor’s
thirteen (13) page report is in evidence as CX 14.

The records of Dr. Gdenn P. Misselman, an orthopedic
physician, relating to his treatnment of the Claimnt between
July 8, 1992 and August 31, 1992 are in evidence as EX 1. The
chiropractic treatnent records of Gary R Ostroski, D.C.,
bet ween October 21, 1992 and Septenber 15, 1993 are in evidence
as EX 2. The records of Dr. Joseph E. Rojas for his treatnment
of the Cl ai mant between August 16, 1993 and May 7, 1997 are in
evi dence as EX 3.

Dr. Richard P. Newman, a Board-Certified neurol ogist,
exam ned Clainmant on February 24, 1995 at the referral of
Claimant’s attorney and the doctor recommended, inter alia, a
wor k hardeni ng program and a psychol ogi cal evaluation. (EX 6)

The parties deposed Priscilla A Harry on January 26, 2001
and the transcript of her testinony is in evidence as CX 17.
Ms. Harry, who has worked for the Enployer since September of
1984 and who has served as a Human Resource Speci ali st since My
of 1993, has duties of handling all personnel matters, such as
hiring, interviewing and retiring. She also handl es workers
conpensation cl ai ns under the Longshore Act and is famliar with
Claimant and with his July of 1992 and March of 1996 maritine
infjuries. Wth reference to the 1996 injury, M. Harry coul d
not identify Claimant’s free choice of physician as she did not
di scuss that choice with the Claimnt, nor does she have any
docunment signed by the Claimant exercising that initial choice.
Ms. Harry also could not identify Claimnt’s authorized doctors
but she did acknow edge that the Enployer is responsible for
medi cal bills relating to a work acci dent and that any such bil
would be sent to the Carrier on the risk as of the date of
injury. Ms. Harry reviewed Claimnt’s wage and personnel
records since his May 5, 1986 hiring and those records did
i ndi cate those days and hours he did not work and took either
sick | eave or other | eave to account for that absence. There is
al so an appropriate entry when the enployee is absent due to a
wor kers’ conpensation injury. (CX 7 at 4-22)
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According to Ms. Harry, an enployee out on sick | eave woul d
be paid for that absence “if he has sick tinme on the books.
(Ot herwi se) They just don’t - they don’'t pay them” (CX 17 at
19) There also were several entries reflecting that Claimnt
was on | eave wi thout pay status. (CX 17 at 23)

Ms. Harry had “no problent with Claimant seeing Dr. Gutnman
or Dr. Shay or Dr. Bland and she did not know if Claimnt had
selected Dr. Gerber to treat his cervical problens resulting
fromhis 1996 maritime injury. MWausau has a |list of authorized
physi cians for its enployees to see but all authorizations for
such treatnment are made by Wausau. (CX 17 at 23-27) Ms. Harry
gave simlar testinony at the hearing before me and her
testimony is contained at pages 88-105 of the hearing
transcri pt.

The parties deposed Wendy Maunu on February 12, 2001 and t he
transcript of her testinmony is in evidence as CX 19. M. Maunu,
who i s Senior Clainms Case Manager for Wausau | nsurance Conpany,
the other Carrier joined herein, and who has worked for Wausau
for eighteen nonths or so, handles federal and state workers’
conpensation clainms for Wausau and she is famliar wth
Claimant’s July 9, 1992 maritine injury while working for the
Enmpl oyer, an injury for which Wausau was the Carrier on the risk
under the Longshore Act. According to Ms. Maunu, the Enployer
and Wausau have accepted that injury as being conpensabl e under
t he Longshore Act and have authorized Dr. Broom and Dr. Newran
as the treating physicians for that injury, as well as Dr.
CGerber, Dr. Ostoski, a chiropractor, Dr. Rojas, Dr. Helny, Dr.
Ri chard Meyer, Dr. Wasserman, Dr. Misselman and Dr. Travis.
According to Ms. Maunu, “Dr. Newman was the (enpl oyee’s) first

choice in neurology... and that is the only one that (she was)
aware of as officially being the enployee’s first choice.” (CX
19 at 3-6)

Ms. Maunu is aware that Cl ai mant had another injury at work
in 1996 but she has no file for that injury because “Wausau no

| onger carries the policy for Lockheed.” Ms. Maunu’s
“understanding is that the (Claimnt’s) current request is for
a neurosurgeon and for a psychiatrist,” “that the enployee has

Dr. Broom (as) his treating orthopedic and that Dr. Broom
probably shoul d make t he recomendati on to a neur osurgeon, since
he has a neurologist already authorized.” She has not
“personal ly” contacted Dr. Broom and asked about the nedical
necessity for areferral to a neurosurgeon and with reference to
a referral for a psychiatric evaluation, Wwusau has not
authorized such referral because “the treatnment wth the
psychiatrist is not causally related to the 1992 date of
accident,” apparently because of the report of Dr. Gutman.
Moreover, Ms. Maunu is aware that Claimant is alleging a | oss of
wage earning capacity but she is “not aware of the specific
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request, just that there’'s a wage capacity issue,” M. Maunu
remar ki ng that she has “through conversations with the Enpl oyer
confirmed that he is working, has been working and it doesn’t
appear that he has any decrease in his earnings.” She has not
checked with her attorney to ascertain whether or not Claimnt
is entitled to receive conpensation benefits for those hours or
days he has not worked to undergo di agnostic tests or to see one
of the doctors treating or evaluating him (CX 19 at 7-13)

Ms. Maunu is not aware that Claimnt has requested
aut horization for treatnment by a pain managenment specialist but
she is aware that he did see Dr. Gerber for pain nmanagenent and
that that doctor’s bills have been paid. According to Ms.
Maunu, Dr. Gerber is a pain nmanagenent doctor but she was unabl e
to testify that Claimnt had exercised his first choice of
physi cian in pain managenent but she was “pretty sure” that all
of the physicians treating Claimnt have been authorized.
According to Ms. Maunu, Dr. Broom referred Claimant to Dr.
CGerber and to Dr. Wasserman as well, the witness agreeing that
Cl ai mant did not pick either physician. However, Claimnt did
select Dr. Newman as his free choice of physician and the
Carrier has denied Clainmnt’s request for an evaluation by Dr.
Sei bert. As Dr. Wasserman |eft that medical practice, his
associate Dr. Gerber took over Claimant’s care and “Dr. Broom
and Dr. Newman and Dr. Gerber” are Claimant’s primary treating
physi ci ans at the current time. M. Maunu i s not aware that Dr.
Cer ber has recommended a psychiatric eval uation even t hough she
has read the doctor’s reports because she “didn’t see anything
in the reports that (she has) received that indicate that” need

for such referral. Claimant’s hourly rate is higher at this
time because he recently received a pronotion to a |ead
mechani c. She had no idea if Claimnt was working as nuch

overtinme as he did before his injuries. (CX 19 at 13-23)°3

The parties deposed Brenda Meadows on January 25, 2001, the
transcript of which is in evidence as CX 16. Ms. Meadows has
been enployed for over one year as a Wirkers’ Conpensation
Specialist for ACE USA and for three years prior to that for
ACE/ CI GNA, and prior to that for CNA, in the sane job capacity.
Ms. Meadows, who handl es the Longshore clains in her office, is
fam liar with Claimnt and his two maritine injuries, for which
there are two different Carriers under the Longshore Act. She
has a file for the March 7, 1996 injury as that occurred while

3Cbj ections made at the depositions of Ms. Meadows (CX
16), Ms. Harry (CX 17), Dr. Gutman (CX 18) and Ms. Maunu (CX
19) are overruled as the questions and answers are rel evant
and material to the unresolved issues herein and as the
obj ections really go to the weight to be accorded to the
opi ni ons expressed in those answers.
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ACE USA was the Carrier on the risk for the Enployer, Lockheed
Martin M ssile and Space Conpany, the injury to Claimant’s | eft
armoccurring while Claimant was “using a needl e scaler whichis
sone type of an instrunment that they use to scrape paint off the
metal .” According to Ms. Meadows, Claimant has al so conpl ai ned
of neck pain as a result of that March 7, 1996 injury and ACE
USA has accepted that injury as being conpensable and has
aut hori zed Marc Gerber, MD., as the treating physician, M.

Meadows remarking that Dr. M chael Broomis al so seeing Cl ai mant
but “nore (for) the prior injury.” ACE USA has paid the nedical
bills for that injury - alist totaling two pages. According to
Ms. Meadows, Dr. Bruce MIler - who is in the nedical practice
with Dr. Gerber - has also been authorized as a treating
physician for the Claimant. (CX 16 at 3-14)

Ms. Meadows is not aware that there i s an outstandi ng cl ai m
for psychiatric care with Dr. Gutman as she “did not see one in
(her) file,” although she did have “a note here that says the
Cl ai nant was evaluated by a psychiatrist who indicated there
were problenms fromthe prior incident,” and apparently that note
is aletter fromthe attorney for ACE USA. M. Madows also is
not aware that Clainmnt was requesting nedical care from Dr.
Gut man but she woul d provide authorization for treatnent by Dr .
Gutman “(i)f it is related to ny industrial accident, Ms.
Meadows concl uding, “According to Dr. Gutman’s report, it woul d
appear the need for psychiatric treatnent is fron1 his ‘92
accident and not my ‘96 accident.” Ms. Meadows agreed that
Claimant is in need of psychiatric treatnment but because of the
1992 injury and she was not aware that Clai mant has requested
aut hori zation to treat with Dr. O son, a physiatrist, or with
Dr. Bland, and that she would not be able to determ ne the
necessity and propriety of those referrals w thout knowi ng, in
her words, “what type of physicians they are and what we are
tal ki ng about treatnent for.” (CX 16 at 14-18)

Ms. Meadows “can only assunme that... Dr. Gerber and Dr.
Bruce MIler” are Claimant’s first choice of physician but she
had no docunent or evidence indicating that Claimnt had
exercised his right to his initial first choice of physician.
Ms. Meadows has been advised by the Enmployer that Claimnt’s
work records have “indicated he is working and has not m ssed
any time” but she has inquired to determne if Clainmnt has
m ssed any work time for a doctor’s visit or to undergo
di agnostic tests. As of March 7, 1996 Claimant’s hourly rate
was $20. 39 and his average weekly wage was $815.60 and with a
correspondi ng conpensation rate of $543.76. Ms. Meadows was
informed of Claimant’s March 7, 1996 injury by a tel ephone call
fromthe Enpl oyer on April 8, 1999 (?). M. Meadows al so had in
her file a letter from Attorney Hess on October 13, 1999
i ndicating that Cl ai mant was seeking a change in physician from
Dr. Gerber to Dr. Shae or Dr. Oson, as well as a note of
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Oct ober 18, 1999 from Howard Rothwel |, a prior adjuster working
on this file. Apparently that request has not been acted upon
and is a request that Ms. Meadows “woul d i nvestigate... and get
back to” Claimant. (CX 16 at 18-25) Apparently there was an
outstanding bill of $100.00 for an EMG at the Parrish Medical
Center and ACE USA agreed at the hearing that that bill would be
paid. (TR 33; CX 16 at 25-28)

Ms. Meadows is aware that Dr. Gutman has prescribed
nutritional supplenents for the Clai mnt but these have neither
been aut horized nor have the bills therefor been paid because
Dr. Gutnman has not been authorized by ACE USA to treat Cl ai mant.
(CX 16 at 29-33)

The parties deposed E. M chael Gutman, M D., on February 12,
2001 and the transcript of the doctor’s testinmony is in evidence
as CX 18. Dr. Gutman, who obtained his nmedical degree and
licensure in 1960 is Board-Certified in General Psychiatry and
Neur ol ogy, with additional qualifications in Forensic Psychiatry
and also is a Diplomate of the American Board of Forensic
Psychi atry. Dr. Gutman testified that he saw Claimant in his
office on May 10, 1999, that he took a history report fromthe
Claimant at that time and that the results of that exam nation
are reflected in his May 25, 1999 report, a docunent in evidence
as CX 14. Dr. Gutman’s diagnostic opinionis as follows on page
11 thereof:

DI AGNOSTI C _OPI NI ON

AXIS | DSM IV Clinical Disorder (A) Atypical Depressive
Di sor der with strong
somat of orm conponent -

311
AXIS Il Personality Disorder (A) Passive-Aggressive,
Emoti onallly
Sensitive, Shy and
Non- Psychol ogi cal | y
M nded Personality
Traits were noted.
AXIS I'l'l Physical Illness (A) Work-Rel ated Low Back
| njury, 7/ 6/92, with
| am nect ony, L3-4-5,

6/ 97, with ongoing pain
conpl ai nts

(B) Status/Post Work-Rel at ed

Neck Injury wth MR
evidence of di sc
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pr otrusi on at C5-6-7
with conplaints of pain
radiating into left arm

(C Muscle Contraction
Headaches
AXI'S IV Psychosocial Stressors (A) Severity: 3 - noderate
Chronic pai n; wor k
stresses; change in
activities.
AXI'S V d obal Assessnent Functions GAF Current: 64
GAF Scal e: 0-100 GAF Hi ghest Past

Year : esti mated 64

Dr. Gutman, after reviewing Claimnt’s nedical records,
concluded as follows on pages 13-14 (Enphasi s added):

In my opinion the eval uee has devel oped an Atypical
Depressive Disorder with a strong sonotoform
conponent, causally related to his July 6, 1992 worKk-
related injury. It is ny opinion that the March 1996
work-related injury added a new di mension to his pain
and m sery, but that he was already starting to buckle
under the stress of continuing to function and work in
pai n. I recomend wusing a vigorous treatnent
approach, which | would be wlling to provide if
aut horized by the Carrier, and would coordinate with
Dr. Gerber, who is providing treatnment of his neck and

| ow back pain. | believe he would show i nprovenent
with this treatnment approach. After a 10-12 week
trial of treatnent, | could then render a nore

definitive opinion concerning permanency and MM. Hi s
prognosis to show a positive response to treatnent is
good. This is a man who has continued to work for
seven years since his initial injury and three since
the second injury in 1996. This shows a positive work
ethic and |l eads ne to feel that prognosis is good. He
is able to work with restrictions that include no
activities which exceed his orthopedic Ilimtations,
and no exposure to excessive, non-customary work
pressures, stresses, deadlines or quotas, not usually
associated with his normal occupation or any other
position found acceptable by his orthopedi c surgeon.

Dr. Gutman, who is Past President, The Florida Psychiatric
Society, reiterated his opinions as to his diagnoses of
Claimant’s psychiatric condition as being causally related to
Claimant’s 1992 and 1996 maritinme injuries and that he has
prescribed for Clainmnt the usual five-prong treatnment approach
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- a treatnment plan the doctor described at Ilength at his
deposition. According to Dr. Gutman, Claimnt had not reached
maxi mum medi cal i nprovenent as of the date of that May 10, 1999
exam nation and that if authorized by the Carrier, Dr. Gutnman
would be willing to treat Claimant’s psychiatric depressive
di sorder in accordance with the standard five-prong approach
t hat woul d be designed to treat all of Claimnt’s psychiatric
and orthopedic problens. (CX 18 at 3-14)

Dr. Gutman further testified that Claimant’s psychiatric
depressive di sorder was caused by his 1992 maritinme injury, that
the 1996 maritinme i njury aggravated that pre-existing condition
and that his current disability is due to the cunul ative effects
of both injuries. Dr. Gutman prescribed nutritional supplenents
for the Claimant to deal with his chronic pain and headaches as
a reasonable nedical necessity. (CX 18 at 15-19, 33-34)
(Enphasi s added)

Dr. Gutman agreed that Claimnt’s | ow back problens began
after the 1992 accident, that the chronic pain had caused
Cl ai mant the nost problem and that his neck pain, initially
caused by a 1992 notor vehicle accident, was aggravated by his
1996 maritime injury and that such cervical pain had been “an
annoyi ng influence” since that tine. Dr. Gutman al so agreed
that one of the stressors in this case is that Clai mant has had
probl ens over the years dealing with his Enployer and the two
Carriers joined herein and the vagaries of +the workers’
conpensation system (CX 18 at 19-25, 34) (Enphasis added)

Dr. Gutman also agreed that Dr. Gerber, as of March 10,
1999, had prescribed for Claimant referral to a psychiatrist for
further evaluation and that Dr. Wasserman, as of April 23, 1998,
had reported synptons of clinical depression. (CX 18 at 25-32)

Claimant’s pre-hearing brief (CX 20) summrizes the
conplexities of these clains and | shall insert a portion
thereof at this point to put this matter in proper perspective
as it clearly details the unresol ved issues.

“1l. M. Skidnore was injured in tw accidents, one on July
6, 1992 and the second on March 7, 1996. The conplexity of this
case devel ops over the fact that while M. Skidnore has been and
continues to be an enployee of Lockheed Martin, and except for
times of surgery or out of work due to his injury, has
continually been an enpl oyee for Lockheed Martin. Both of M.
Skidmore’s injuries took place while under the jurisdiction of
t he Longshore & Harbor Workers’® Conpensation Act and for the
sanme enpl oyer. The conplexity is that between the two acci dents
there was a change in insurance carriers. Thus, there is a
guestion not only as to the nedical and indemity benefits for
which M. Skidnore is claimng entitlenment but also as to which
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Carrier is responsible for some of the issues.

“2. M. Skidmore, as stated, suffered two accidents and is
claimng the need for psychiatric evaluation. At the behest of
the second Carrier, Cigna Insurance, M. Skidnore underwent an
eval uation by a board certified psychiatrist, Dr. Gutman. Dr.
Gut man was of the opinion that the Claimant in fact did have
depression and a need for psychiatric care but was sonmewhat
unsure as to which accident caused the need for the psychiatric
care. Thus, it is argued at this time by the Claimnt that the
need for psychiatric care has been proven. The question woul d
be which Carrier is responsible for the paynent of the
psychiatric care.

“3. The Claimant has made a claim for reimursement of
$100. 00 which he had to pay out of his pocket regarding an EMG
These bills have been subnmtted to the Carrier and there has
been no paynment on the $100. 00.

“4., Regarding the 1992 accident, the Claimnt, by way of
i nfornal conference, did select Dr. Ri chard Newman, a
neurol ogist, as his first choice of physician. When it was
determ ned that the Clai mant needed surgery, while the Clai mnt
never really made a formal selection of an orthopaedi c surgeon,
it is acknow edged that the Claimnt did want to be treated and
operated on by Dr. Boom an orthopaedic surgeon, and it would
only be fair for the Claimnt to acknow edge that Dr. Broom was
a choice of physician for orthopaedic care. When Dr. Broom
conpleted his treatnment he sent the Claimant over to a
physiatrist, a Dr. Wassernman, for pain managenent. The Cl ai mant
whil e under the care of Dr. Wassernman, a physiatrist, made no
objection to Dr. Wasserman’s treatnment, however, Dr. WAssernman
has |l eft the practice in the Olando area and a Dr. Gerber took
over the Clainmant’s treatnent. The Clai mant objects to and
prefers not to be treated by Dr. Gerber and since the Cl ai mant
has never made a first choice of physician in the field of
physi atry, makes a request for treatnment with Dr. O sson, a
physiatrist in Brevard County which places Dr. O sson in a
proximty closer to the Cl ai mant.

“As to the 1996 accident, the Enployer/Carrier has never
provided the Claimant with a first choice of physician. | t
shoul d be noted that the Claimant in his first accident injured
his | ower back, and in the second accident injured the cervical
area. It is true that the Claimant did receive sone treatnment
from Dr. Gerber when treating his |lower back, but this is a
distinct and different injury and the Claimant is making a
request for a Dr. Greenberg or a Dr. Bland as neurosurgeons to
eval uate the Cl ai mant.

“In addition thereto, the Claimant is nmaking a demand for
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a physiatrist for both pain managenent and physi cal
restrictions. The Claimant at this time is willing to accept
Dr. O sson for the treatnment of his cervical area, as well as
for the | ower back, thus the Enployer is incurring no additional
expenses in allowing the Claimant to see Dr. O sson. This would
provide the Claimant with his first choice of physiatrist in
both cases without any further obligation on the part of the
Enpl oyer/ Carri er.

“5. In addition, the Claimant is making a claim for |ost
tenporary total and tenporary partial benefits. Over the tine
since his surgery the Claimnt has | ost work due to the need of
going to a physicians office, being unable to work, or for

physi cal therapy. It is believed that the Claimnt should
receive tenporary partial benefits as a result of this | ost
time. It should be noted that the Cl ai mant cannot make a cl aim

for (permanent) |ost earning or earning capacity since the
Cl ai mvant has a claimfor psychiatrist and the psychiatrist who
has already evaluated the Claimnt is of the opinion that the
Cl ai mant has not reached a poi nt of maxi mum nmedi cal i nprovenent.

“Finally, it should be stated that the Clai mant has nade
claims for alternative physicians in order to help facilitate
the selection. The Claimnt w shes also, as an alternative to
Dr. O sson, to be treated by Dr. Shea, another physiatrist.
Both of these physiatrists are located in Ml bourne, Florida
and, as already nentioned, would provide less travel for the
Claimant. The reason for the claimfor tw doctors is because
it may be that the two Carriers prefer to have different doctors
or it may be easier for the Carriers to select one or the other
doct or.

“Additionally, while it is true that the Claimnt never
selected Dr. Gutman for the psychiatric evaluation since this
eval uati on was perfornmed at the request of the Carrier in the
second case it may be that the Carrier in the first case feels
unconfortable with Dr. Gutman. On that basis the Claimant is
willing to select as his first choice of psychiatrist Dr.
Newberry, a board certified psychiatrist |located in Mel bourne,
Florida, and again this would provide the Claimant with | ess
travel time in arranging for his nedical treatnment,” according
to Claimant’ s pre-hearing brief. (CX 20)

On the basis of the totality of this record and having
observed the deneanor and heard the testinony of credible
wi tnesses, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm ni strative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
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Wit nesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical examn ner. Banks v. Chicago Grain
Trinmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimcomes withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's mal ady and
his enploynent activities as it does to any other aspect of a
claim" Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C.
Cir. 1976), cert. denied, 429 U S. 820 (1976). Cl ai mant's
uncontradicted credible testinony alone may constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not dispense with
the requirenent that a claimof injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prinma facie" case. The Supreme Court has hel d t hat
“la] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynent as well as out of
enpl oynent." United States |ndus./Fed. Sheet Metal, Inc., v.
Director, Ofice of Wirkers' Conpensation Prograns, U S. Dep't
of Labor, 455 U.S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U S. Indus./Fed. Sheet Metal, Inc.,

627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the nmere existence
of a physical inmpairnment is plainly insufficient to shift the
burden of proof to the enmployer.” U S. Industries/Federal Sheet
Met al , I nc., et al., . Director, Ofice of Wrkers'

Conmpensation Programs, U. S. Departnment of Labor, 455 U S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/Federal

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
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56, 59 (1985); Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
clai mant need not affirmatively establish a connection between
work and harm Rather, a <claimant has the burden of
establishing only that (1) the claimant sustained physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kel aita, supra; Kier v. Bethl ehem
Steel Corp., 16 BRBS 128 (1984). Once this prima facie case is
established, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynment. To
rebut the presunption, the party opposing entitlenment nust
present substantial evidence proving the absence of or severing
the connection between such harm and enploynent or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenent Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Wirks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
est abli shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oyment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger

controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Vol pe v. Northeast Marine Termnals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the
evidence relevant to the causation issue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

The U.S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prinma
facie clai munder Section 20(a) and that Court has i ssued a nost
significant decision in Bath Iron Works Corp. v. Director, OACP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).

In Shorette, the United States Court of Appeals for the
First Circuit held that an enployer need not rule out any
possi bl e causal rel ati onshi p between a cl ai mant’ s enpl oynent and
his condition in order to establish rebuttal of the Section
20(a) presunption. The court held that enployer need only
produce substantial evidence that the condition was not caused
or aggravated by the enploynent. 1d., 109 F.3d at 56,31 BRBS at
21 (CRT); see also Bath Iron Wrks Corp. v. Director, OWCP
[Hartford], 137 F.3d 673, 32 BRBS 45 (CRT)(1st Cir. 1998). The
court held that requiring an enployer to rule out any possible
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connecti on between the injury and the enpl oynent goes beyond t he
statutory | anguage presum ng the conpensability of the claim®“in
t he absence of substantial evidence to the contrary.” 33 U. S.C
§920(a) . See Shorette, 109 F.3d at 56, 31 BRBS at 21 (CRT).
The “ruling out” standard was recently addressed and rej ected by
t he Court of Appeals for the Fifth and Seventh Circuits as well.
Conoco, Inc. v. Director, OANCP [Prewitt], 194 F.3d 684, 33 BRBS
187(CRT) (5th Cir. 1999); Anerican Grain Trimmers, Inc. v. OACP

181 F.3d 810, 33 BRBS 71(CRT)(7th Cir. 1999); see also O Kell ey
v. Dep’t of the Arny/NAF, 34 BRBS 39 (2000); but see Brown v.
Jacksonville Shipyards, 1Inc., 893 F.2d 294, 23 BRBS 22
(CRT) (11th Cir. 1990) (affirmng the finding that the Section
20(a) presunption was not rebutted because no physician
expressed an opinion “ruling out the possibility” of a causal

relationship between the injury and the work).

To establish a prima facie case for invocation of the
Section 20(a) presunmption, claimnt nmust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi tions existed which could have caused the harm See, e.g.,
Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271

(1989). If claimant's enpl oyment aggravates a non-work-rel at ed,
under | yi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. General

Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Works
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents substantial evidence sufficient to sever the connection
bet ween cl aimant's harm and his enploynment, the presunption no
| onger controls, and the i ssue of causation nust be resol ved on
t he whol e body of proof. See, e.g., Leone v. Seal and Term nal
Corp., 19 BRBS 100 (1986).

The Board has held that credible conplaints of subjective
synptons and pain can be sufficient to establish the el enent of
physi cal harmnecessary for a prim facie case for Section 20(a)
i nvocati on. See Sylvester v. Bethlehem Steel Corp., 14 BRBS
234, 236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir.
1982). Moreover, | may properly rely on Claimant's statenents
to establish that he experienced a work-related harm and as it
is undisputed that a work accident occurred which could have
caused the harm the Section 20(a) presunption is invoked in
this case. See, e.g., Sinclair v. United Food and Commerci al
Wor kers, 23 BRBS 148, 151 (1989). Moreover, Enployer's general
contention that the clear weight of +the record evidence
establishes rebuttal of the pre-presunption is not sufficient to
rebut the presunption. See generally Mffleton v. Briggs Ice

Cream Co., 12 BRBS 445 (1980).
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The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U.S.C. § 920. What this requirement means is that the
enpl oyer nmust of fer evidence which severs the connection between
the alleged event and the alleged harm In Caudill v. Sea Tac
Al aska Shi pbuil ding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynment injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient
as a matter of law to rebut the presunption because the
testinony did not negate the role of the enploynent injury in
contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion
which did entirely attribute the enployee’s condition to non-
wor k-rel ated factors was nonethel ess insufficient to rebut the
presunption where the expert equivocated somewhat on causati on

el sewhere in his testinony). Where the enployer/carrier can
offer testinony which conpletely severs the causal I|ink, the
presunption is rebutted. See Phillips v. Newport News

Shipbuilding & Dry Dock Co., 22 BRBS 94 (1988) (nedical
testinmony that claimant’ s pul nonary probl ens are consistent with
cigarette smoking rather than asbestos exposure sufficient to
rebut the presunption).

For the nost part only nedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimant’s enployment while
the remaining 1% was in an area far renmoved from the cl ai mant
and renoved shortly after his enploynent began). Factual issues
cone in to play only in the enployee s establishnment of the
prima facie el ements of harnl possi bl e causation and in the | ater
factual determ nation once the Section 20(a) presunption passes
out of the case.

Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determ ned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equipoise, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U S. 920, 89 S. Ct. 1771 (1969). The
Suprene Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all adm nistrative bodies. Director, OWP v. Greenw ch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after G eenwich Collieries the enployee
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bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As the Respondents dispute that the Section 20(a)
presunption is invoked, see Kelaita v. Triple A Machi ne Shop, 13
BRBS 326 (1981), the burden shifts to enployer to rebut the
presunption with substantial evidence which establishes that
claimant’s enpl oynent did not cause, contribute to, or aggravate
his condition. See Peterson v. General Dynam cs Corp., 25 BRBS
71 (1991), aff’d sub nom |Insurance Conpany of North Anerica v.
U S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U. S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990); Samv.
Loffl and Brothers Co., 19 BRBS 228 (1987). The unequi vocal
testimony of a physician that no rel ationship exists between an
injury and a claimnt’s enployment is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynment, the Section 20(a) presunption no | onger controls and
the issue of causation nust be resolved on the whole body of
proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in wei ghing and eval uating all of
the record evidence, may pl ace greater wei ght on the opini ons of
the enpl oyee’ s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see
Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS 84 (CRT)(2d
Cir. 1997). See also Anps v. Director, OACP, 153 F.3d 1051 (9"
Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144 (CRT) (9" Cir.
1999).

In the case sub judice, Claimnt alleges that the harmto
his bodily frame, i.e., his | ow back, bilateral arm and cervi cal
probl ens, resulted from working conditions at the Enployer’s
maritinme facility. The Respondents have introduced no evi dence
severing the connection between such harm and Cl aimnt's
maritime enpl oynent. Thus, Claimant has established a prim
facie claimthat such harmis a work-related injury, as shal
now be di scussed.

| njury

The term"injury" neans accidental injury or death arising
out of and in the course of enploynment, and such occupati onal
di sease or infection as arises naturally out of such enpl oyment
or as naturally or wunavoidably results from such accidental
i njury. See 33 U.S.C. 8902(2); U S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Wrkers Conpensati on
Progranms, U.S. Departnent of Labor, 455 U.S. 608, 102 S.Ct. 1312
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(1982), rev'g Riley v. US. Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravati on
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Wrks Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuilding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Madrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Moreover, the
enpl oynment -rel ated i njury need not be the sole cause, or primry
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conmbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. Strachan Shi pping
v. Nash, 782 F.2d 513 (5th Cir. 1986); |ndependent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondal e
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. General Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when claimant sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udworth Shi pyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; Hicks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravati on of a pre-existing non-work-related condition or the
conbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWATA, 21 BRBS
248 (1988).

This cl osed record concl usively establishes, and | so find
and concl ude, that Clai mant sustained injuries on July 6, 1992
and March 7, 1996 in the course of his mariti me enpl oynent, that
the 1992 injury involved his |ow back, that the 1996 injury
involved his left arm cervical and shoul der areas, that the
Enpl oyer had tinely notice of both injuries, that the respective
Carriers have paid certain conpensation benefits and authorized
certain nedical care and treatnent for the Claimnt, that
apparently no Form LS 207 has been filed herein and that
Claimant tinely filed for benefits once a dispute arose between
the parties. This Adm nistrative Law Judge, in so concl udi ng,
accepts and gives greater weight to the evidence submtted by
the Claimant, as well as the testinony of Ms. Harry as to the
Enpl oyer’s actual knowl edge of Claimant’s nultiple nedical
problems. Thus, the only remaining issues are the nature and
extent of his disability, the responsible Enployer and
Claimant’s entitlement to the nmedical treatnment that he
requests.
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Nature and Extent of Disability

It is axiomatic that disability under the Act is an econonic
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
nmeasured by physical or nmedical condition al one. Nar del | a v.
Canpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration nust be given to claimant's age, education,
i ndustrial history and the availability of work he can perform
after the injury. Anmerican Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury my lead to a finding of total disability if it
prevents the enpl oyee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Cl ai mant has t he burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once claimnt has established that he is
unable to return to his forner enployment because of a work-
related i njury or occupational disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternative
enpl oynent or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Oleans (Gulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air Anerica v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
Whil e Claimant generally need not show that he has tried to
obt ai n enpl oynment, Shell v. Tel edyne Movible O fshore, Inc., 14
BRBS 585 (1981), he bears the burden of denonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternative
enpl oynent is shown. W Ison v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS 156
(1985).

Claimant's injury has not beconme permanent as he requires
additional nmedical care and treatment and as his recovery has
been significantly delayed by the failure of ACE USA to
authorize and approve that nedical reginmen recomended by
Claimant’s doctors, as further discussed bel ow A permanent
disability is one which has continued for a |engthy period and
is of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing period.
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General Dynam cs Corporation v. Benefits Review Board, 565 F. 2d
208 (2d Cir. 1977); Watson v. @ulf Stevedore Corp., 400 F.2d 649
(5th Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel v.
General Dynamics Corp., 22 BRBS 403, 407 (1989); Stevens V.
Lockheed Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shi pbuilding and Construction Conpany, 17 BRBS 56
(1985); Mason v. Bender Welding & Machine Co., 16 BRBS 307, 309
(1984). The traditional approach for determ ning whether an
injury is permanent or tenporary is to ascertain the date of
"maxi num nedi cal inprovenent." The determ nation of when
maxi mum medi cal inprovenment is reached so that claimnt's
disability may be said to be permanent is primarily a question
of fact based on nedical evidence. Lozada v. Director, OWCP
903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punpi ng, 22 BRBS 87, 91 (1989); Care v. Washington
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wayl and
v. Moore Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi ppi ng Conpany, 21 BRBS 120 (1988); WIlliam v. GCeneral
Dynam cs Corp., 10 BRBS 915 (1979).

The Benefits Revi ew Board has held that a determ nation t hat
claimant's disability is tenporary or permanent may not be based
on a prognosis that claimant's condition may i nprove and becone
stationary at sone future tine. Meecke v. 1.S.0. Personnel
Support Departnent, 10 BRBS 670 (1979). The Board has al so held
that a disability need not be "eternal or everlasting"” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. White, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future changes may be <considered in a Section 22
nodi fi cation proceeding when and if they occur. Fl eet wood .
Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Per manent di sability has been found where littl e hope exists
of eventual recovery, Air Anerica, Inc. v. Director, OANCP, 597
F.2d 773 (1st Cir. 1979), where claimnt has already undergone
a | arge nunber of treatnments over a |long period of time, Meecke
v. 1.S. O Personnel Support Departnment, 10 BRBS 670 (1979), even
though there is the possibility of favorable change from
recommended surgery, and where work within claimant's work
restrictions is not available, Bell v. Vol pe/ Head Construction
Co., 11 BRBS 377 (1979), and on the basis of clainmant's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenent in the
Act that medical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritime Service Corp., 8 BRBS 451 (1978), or that
clai mant be bedridden to be totally disabled, Watson v. Gulf
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St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the same as in a
permanent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hynman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
Conmpany, 8 BRBS 533 (1978), and an award of permanent total
disability my be nodified based on a change of condition.
Watson v. @Qulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently disabled if he has any
residual disability after reaching maxi mrum nedi cal inprovenent.
Lozada v. Ceneral Dynam cs Corp., 903 F.2d 168, 23 BRBS 78 ( CRT)
(2d Cir. 1990); Sinclair v. United Food & Comrerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shipbuilding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimnt is
no | onger undergoing treatment with a viewtowards i nproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
or if his condition has stabilized. Lusby v. Washi ngton
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

A disability is considered permanent as of the date
claimant’s condition reaches maxi mum nmedi cal inprovenment or if
the condition has continued for a | engthy period and appears to
be of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing period. See
Wat son v. Gulf Stevedore Corp., 400 F.2d 649 (5" Cir. 1968),
cert. deni ed. 394 U.S. 976 (1969). If a physician believes
that further treatnent should be undertaken, then a possibility
of i nmprovenent exists, and even if, in retrospect, the treatnment
was unsuccessful, maxi rum medi cal inmprovement does not occur
until the treatment is conplete. Louisiana Ins. Guaranty Assn.
v. Abbott, 40 F.3d 122, 29 BRBS 22(CRT)(5th Cir. 1994): Leech v.
Service Engineering Co., 15 BRBS 18 (1982). If surgery is
antici pated, maxi num medi cal inprovenent has not been reached.
Kuhn v. Associated press, 16 BRBS 46 (1983). |If surgery is not
anticipated, or if the prognosis after surgery is uncertain, the
claimant’s condition may be permanent. Worthington v. Newport
News Shi pbuilding & Dry Dock Co., 18 BRBS 200 (1986); \White v.
Exxon Corp., 9 BRBS 138 (1978), aff'd nmem, 617 F.2d 292 (5th
Cir. 1982).

Sections 8(a) and (b) and Total Disability
A worker entitled to permanent partial disability for an

injury arising under the schedule may be entitled to greater
conpensation under Sections 8(a) and (b) by a showi ng that
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he/she is totally disabl ed. Pot omac El ectric Power Co. V.
Director, 449 U. S. 268 (1980) (herein “Pepco”). Pepco, 449 U. S.
at 277; Davenport v. Daytona Marine and Boat Wrks, 16 BRBS

1969, 199 (1984). However, wunless the worker is totally
di sabled, he is limted to the conpensation provided by the
appropriate schedul e provi si on. W nst on V. I ngal | s

Shi pbui | ding, Inc., 16 BRBS 168, 172 (1984).

Two separate schedul ed disabilities nust be conpensated
under the schedules in the absence of a showing of a total
disability, and Claimant is precluded from (1) establishing a
greater |oss of wage-earning capacity than the presuned by the
Act or (2) receiving conpensation benefits wunder Section
8(c)(21). Since Claimnt suffered injuries to nore than one
menber covered by the schedul e, he nust be conpensated under the
applicable portion of Section 8(c)(1) - (20), with the awards
runni ng consecutively. Potomac Electric Power Co. v. Director,
ONCP, 449 U. S. 268 (1980). In Brandt v. Avondal e Shipyards,
Inc., 16 BRBS 120 (1984), the Board held that Claimnt was
entitled to two separate awards under the schedul e for his work-
related injuries to his right knee and left index finger.

Inthis proceedi ng, the Cl ai mant has sought, both before the
District Director and before this Court, benefits for alleged
partial disability for certain periods of tinme to date and
continuing. Moreover, the issue of permanency has not yet been
considered by the District Director. (ALJ EX 1, ALJ EX 13, ALJ
EX 26) In this regard, see Seals v. Ingalls Shipbuilding,
Di vision of Litton Systems, Inc., 8 BRBS 182 (1978).

Wth reference to Claimant’s residual work capacity, an
enpl oyer can establish suitable alternate enploynent by offering
an injured enployee a light duty job which is tailored to the
enpl oyee's physical limtations, so long as the job i s necessary
and claimant is capable of perform ng such work. WAl ker v. Sun
Shi pbui l ding and Dry Dock Co., 19 BRBS 171 (1986); Darden v.
Newport News Shi pbuil ding and Dry Dock Co., 18 BRBS 224 (1986).
Cl ai mant nmust cooperate with the enployer's re-enploynent
efforts and i f enpl oyer establishes the availability of suitable
alternate job opportunities, the Adm nistrative Law Judge nust
consider claimant's willingness to work. Trans-State Dredging
v. Benefits Review Board, U S. Departnent of Labor and Tarner
731 F.2d 199 (4th Cir. 1984); Roger's Term nal & Shi pping Corp.
v. Director, ONCP, 784 F.2d 687 (5th Cir. 1986). An enployee is
not entitled to total disability benefits nmerely because he does
not like or desire the alternate job. Villasenor v. Marine
Mai nt enance I ndustries, Inc., 17 BRBS 99, 102 (1985), Deci sion
and Order on Reconsideration, 17 BRBS 160 (1985).
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An award for permanent partial disability in a claimnot
covered by the schedule is based on the difference between
claimant's pre-injury average weekly wage and his post-injury
wage- earni ng capacity. 33 U . S.C. 8908(c)(21)(h); Richardson v.
General Dynamics Corp., 23 BRBS (1990); Cook v. Seattle
St evedoring Co., 21 BRBS 4, 6 (1988). If a claimnt cannot
return to his usual enploynment as a result of his injury but
secures ot her enpl oynent, the wages which the new j ob woul d have
paid at the time of claimant's injury are conpared to the wages
claimant was actually earning pre-injury to determne if
clai mant has suffered a | oss of wage-earning capacity. Cook
supra. Subsections 8(c)(21) and 8(h) require that wages earned
post-injury be adjusted to the wage | evels which the job paid at
time of injury. See Wal ker v. Washington Metropolitan Area
Transit Authority, 793 F.2d 319, 18 BRBS 100 (CRT) (D.C. Cir.
1986); Bethard v. Sun Shipbuilding & Dry Dock Co., 12 BRBS 691,
695 (1980).

It is now well-settled that the proper conparison for
determ ning a | oss of wage-earning capacity i s between the wages
claimant received in his usual enploynent pre-injury and the
wages claimant's post-injury job paid at the time of his injury.
Ri chardson, supra; Cook, supra.

The parties herein now have the benefit of a nost
significant opinion rendered by the First Circuit Court of
Appeal s in affirm ng a matter over which this Adm nistrative Law
Judge presided. In White v. Bath Iron Works Corp., 812 F.2d 33
(1st Cir. 1987), Senior Circuit Court Judge Bailey Aldrich
framed the i ssue as follows: "the question is how nuch cl ai mant
shoul d be reinbursed for this |loss (of wage-earning capacity),
it being common ground that it should be a fixed anount, not to
vary from nonth to nonth to follow current discrepancies.”
White, supra, at 34.

Senior Circuit Judge Aldrich rejected outright the
enpl oyer's argunment that the Adm nistrative Law Judge "nust
conpare an enployee's post-injury actual earnings to the
average weekly wage of the enployee's tinme of injury" as that
thesis is not sanctioned by Section 8(h).

Thus, it is the law that the post-injury wages nust first
be adjusted for inflation and then conpared to the enployee's
average weekly wage at the tinme of his injury. That is exactly
what Section 8(h) provides in its literal |anguage.

Cl ai mant mai ntains that his post-injury wages are
representative of his wage-earning capacity, that he has | earned
how to live with and cope with his weakened back, cervical and
bil ateral armconditions and that his Enployer has allowed him
to conpensate for his nmedical limtations. | agree as it is
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rat her apparent to this Adm nistrative Law Judge that Clai mant
is a highly-nmotivated individual who receives satisfaction in
bei ng gainfully enpl oyed.

The law in this area is very clear and if an enployee is
offered a job at his pre-injury wages as part of his enployer's
rehabilitation program this Adm nistrative Law Judge can find
that there is no lost wage-earning capacity and that the
enpl oyee therefore is not disabl ed. Swain v. Bath Iron Wrks
Cor por ati on, 17 BRBS 145, 147 (1985); Dar cel | V. FMC
Cor poration, Marine and Rail Equi pnent Division, 14 BRBS 294,
197 (1981). However, | am also cognizant of case |aw which
holds that the enployer need not rehire the enployee, New
Orleans (Gul fwi de) Stevedores, Inc. v. Turner, 661 F.2d 1031,
1043 (5th Cir. 1981), and that the enployer is not required to
act as an enpl oynent agency. Royce v. Elrich Construction Co.,
17 BRBS 157 (1985).

Cl ai mant subm ts that therecord establishes his entitlenent
to benefits for tenporary total/tenporary partial benefits as a
result of being out of work intermttently due to his industri al
acci dents. It should be noted that a claim which may be
appropriate for | oss of earning and earning capacity, which my
be normally raised in the situation of loss of intermttent
earnings cannot be raised in view of the fact that the
Claimant’s takes the position that he has not reached maxi num
medi cal inprovenent due to Dr. Gutman’s testinony and for this
reason the only benefits available to the Clai mant are tenporary
total /tenporary partial benefits.

On Page 32 of the transcript, it was the Claimnt’s
contention that for the 1992 accident, his average weekly wage
was $743.00 and his conpensation rate was $489. 36. For the
second accident, it is believed that it is accepted that the
Cl ai mant had an average weekly wage of $835.60 and whil e on Page
32 of the transcript there appears to be an error as to the
conpensation rate, it is argued that the appropriate
conpensation rate woul d be $556.51. The Longshore Act provides
that a disability total in character, but tenporary in quality
shall be paid to the enployee during the continuance thereof.
The Claimant credibly testified, on Pages 63 through 73 of the
transcript, about the days that he was unable to work, and he
identified which accident he attributed the |Ioss of work tine.
Claimant testified that he was never reinbursed for these
benefits and there is no reason that he, under the precepts of
t he Longshore Act, should be damaged econom cally and not be
rei mbursed when he is out of work for the purposes of obtaining
medi cal care. The Enployer/Carrier did not refute this issue
and no ot her evi dence was presented i ndicating that the Clai mant
was ever paid for those days that he had m ssed work. Quite the
contrary, the Claimant credibly testified that he had m ssed
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t hose days and was not paid benefits for that tinme of work. (CX
25)

On the other hand, Carrier #1 (Wausau Insurance) submts
that Claimant has not established his entitlement to any
tenporary benefits, weither total or partial, because the
Enmpl oyer has retained hi min enploynent, has granted his several
substanti al job pronotions and sal ary i ncreases and because this
cl osed record does not establish any |oss of wage-earning
capacity. (EX 1)

Carrier #2 (ACE USA) states as follows with reference to
this issue (RX 10):

“The second issue in this case involves the Claimant’ s claim

for payment of tenmporary partial disability benefits. The
Claimant testified that he has mssed time from work that was
not conpensated for by either carrier. It must be enphasized

that the Clai mant never offered any evi dence that he m ssed tine
fromwork as a result of his second injury fromthe testinony of
any physician. Mre inportantly, the Cl aimant’s uncontradi cted
testimony was that throughout the time he was enployed at
Lockheed Martin, he consistently received increases in his pay
and at this time, he is making nore noney than he made at the
time of his second accident. Since there is no evidence that
the Claimant is at maxi mum nedi cal inmprovenent, and there is no
evi dence that the Cl ai mnant has been tenporary (sic) and totally
di sabled, it is the assunption of the Enployer/Carrier #2 that
the Claimant is requesting tenporary partial disability
benefits. Tenmporary partial disability benefits is defined
under the act by 33 USC Section 908(e). This statute defines
tenporary partial as a partial reduction in wage earning
capacity for a tenporary period in time entitling the enployee
to 55 2/3 % of the difference between his pre-injury earnings
and his present earnings for a period not to exceed five years.

“It is submtted that there is absolutely no evidence that
the Clai mant has any reduction in his wage earning capacity as
a result of his second accident. The Claimnt testified that he
has no restrictions as a result of his second accident, and
there is no nmedical evidence offered to denonstrate that he has
any type of |loss of wage earning capacity in result of his
second accident. Thus, if he is entitled to any tenporary
partial disability benefits, it is clear that these benefits are
not the responsibility of the Enployer/Carrier #2 for the 1996
injury to the Claimnt’s neck.”

Initially, | note that I amin agreenent that Clainmant is
not entitled, at this tine, to an award of tenporary parti al
disability benefits as even Clai mant concedes, in effect, to no
such wage | oss by pointing out that his average weekly wage, as
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of his 1992 accident, was $743.00 and, as of his 1996 acci dent,
was $835. 60. Claimant’s testinmony as to his alleged |oss of
overtime opportunities was quite vague, general and specul ative
and he has not offered any wage records to support his vague and
generalized testinmony on this issue.

However, he clearly is entitled to an award of tenporary
total disability benefits for those days on which he was unabl e
to work because of the effects of his 1992 and 1996 acci dents.
Claimant credibly testified that he was unable to work on those
days because of his accidents and that he was not paid for those
absences, and neither Carrier has introduced any evidence
contradicting that credible testinony.

[ will
t her eof

now sunmarize Claimant’s work absences, the date
t he amount of work m ssed and the acci dent responsible

therefor (CX 23):

WORK ABSENCE HOURS M SSED TOLLS

04/ 29/ 97 (MR of back) 4

02/ 25/ 98 (MRl of back) 8

01/14/98 (MRl of neck) 4

11/02/99 (MRl of neck) 3

04/ 02/ 99 (EMG of back) 4

05/ 06/ 98 ( EMG of back) 3.5

04/ 28/ 99 (epidural to lunbar spine) 8

05/13/99 (epidural to lunbar spine) 8

05/ 27/ 99 (epidural to lunbar spine) 8

06/01/99 (ER visit for back) 40 (or 8)

10/ 22/ 99 (ER visit for neck) 8

09/10/98 (ER visit for neck and back) 4

03/10/98 (ER visit for neck) 8

10/01/98 (ER visit for neck) 4

03/07/96 (ER visit for neck) 6

02/14/01 (visit to Dr. for back) 2 $3.75
11/21/00 (visit to Dr. for back) 2 $3.75
06/22/00 (visit to Dr. for back) 3 $3.75
03/29/00 (visit to Dr. for back) 2 $3. 75

10/ 22/99 (visit to Dr. for neck) 6 $2.50
11/12/99 (visit to Dr. for back) 3 $3. 75

04/ 15/99 (visit to Dr. for back) 2 $3. 75
03/10/99 (visit to Dr. for neck) 3 $3. 75
02/19/99 (visit to Dr. for back) 8 $3. 75
01/06/99 (visit to Dr. for back) 1 $3. 75
11/18/98 (visit to Dr. for back) 1 $3.75
11/03/98 (visit to Dr. for back) 1 $3. 75
10/ 27/98 (visit to Dr. for back) 1 $3. 75
09/29/98 (visit to Dr. for back) 8 $2.50
09/11/98 (visit to Dr. for back) 8 $2.50

-32-



08/19/98 (visit to Dr. for back) 8 $2.50
07/02/98 (visit to Dr. for back) 8 $2.50
06/02/98 (visit to Dr. for back) 0 $2.50

04/ 23/98 (visit to Dr. for neck) 5 $3.75
03/26/98 (visit to Dr. for back) 0 $3.75
03/02/98 (visit to Dr. for back) 8 $2. 50
02/ 23/98 (visit to Dr. for back) 5 $3. 75
01/26/98 (visit to Dr. for back) 8 $2. 50
12/23/97 (visit to Dr. Gutnan) 6.5

12/ 20/ 00 (cancelled depo.) 8

01/ 26/ 01 (deposition) 8

11/ 23/ 98 (attorney conference) 2

RI'T from work to doctor is 100 mles plus tolls of
$3. 75

RI'T from home to doctor’s office is 96 mles plus
tolls of $2.50

DAYS OFF DUE TO | NJURY

LUMBAR HOURS CERVI CAL HOURS
01/ 10/ 01 2 08/ 17/ 98 5
01/ 09/ 01 6 08/ 18/ 98 8
06/ 22/ 99 3 02/ 23/ 98 8
06/ 03/ 99 8 07/ 31/ 98 5
06/ 02/ 99 8 10/ 19/ 98 8
06/ 01/ 99 8 10/ 25/ 98 1
06/ 22/ 99 1 10/ 27/ 01 1
08/ 25/ 99 2 10/ 22/ 99 8
02/ 11/ 98 8

03/ 19/ 98 5

10/ 20/ 99 4

10/ 21/ 99 8

08/ 17/ 98 5

08/ 8/ 98 5

As di scussed above, Cl ai mant has sustai ned two separate and
di screte injuries while working for this Enployer and, under the
wel | -settl ed aggravation rule, ACE USA is responsible for the
conpensati on benefits awarded herein to the Clainmnt as the
effects of the March 7, 1996 injury have becone superinmposed
upon the effects of his July 6, 1992 injury. ACE USA attenpts
to escape liability by pointing out that each injury affected
different body parts. However, with reference to any
conpensation benefits that nmay be due Claimant, | cannot accept
that thesis as apportionnent of liability is not permtted under
the Act and as the record before ne does not establish, at this
time, Claimant’s entitlement to concurrent awards for his two
injuries. 1In this regard, see Foundation Constructors, Inc. v.
Director, OACP (Vanover), 950 F.2d 621, 25 BRBS 71 (CRT) (9"
Cir. 1991); Kelaita v. Director, OWP, 799 F.2d 1308, 13 BRBS
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326 (9th Cir. 1986). See also International Transportation
Services (Buchanan) v. Kaiser Permanente Hospital, 2001 W
201498 (9" Cir. 2/26/01); Port of Portland v. Director, OWCP
(Ronne), 932 F.2d 836, 839-40 (9" Cir. 1991). Conpare Hastings
v. Earth Satellite Corp, 8 BRBS 59, aff’'d, 628 F.2d 85 (D.C.
Cir.), cert. denied, 449 U S. 905 (1980).

As Claimant injured his back on July 6, 1992 and as his
injury on March 7, 1996 affected only his neck and shoul der
areas, as a new and discrete injury, Wawusau Insurance is
responsible for all of the medical bills relating to the
di agnosi s, evaluation and treatnment of Claimant’s |ow back
probl ems beginning on July 6, 1992 and continuing to the
present time and into the future until further ORDER of this
Court. \Wausau is also responsible for the paynent of benefits
for tenporary total disability for those days or hours Cl ai mant
was unable to work between July 6, 1992 and March 7, 1996.

Li kewi se, as Cl ai mant sustai ned a new and di screte cervi cal
infjury on March 7, 1996 and as apportionnent of Iliability
bet ween conpeting maritinme Carriers is not permtted under the
Longshore Act, unlike the Florida state statute, ACE USA is
responsi bl e for the paynent of any conpensati on benefits payabl e
to the Claimant, as well as the medical bills, related to such
cervical injury between March 7, 1996 and continuing into the
future. Appropriate orders relating to these benefits will be
entered as part of this decision.

Section 14(e)

Claimant is not entitled to an award of additional
conpensation, pursuant to the provisions of Section 14(e), as
t he Respondents have accepted certain aspects of the clains,
provided certain nedical care and treatnent and tinely
controverted his entitlenment to additional benefits. Ranos v.
Uni versal Dredging Corporation, 15 BRBS 140, 145 (1982); Garner
v. Oin Corp., 11 BRBS 502, 506 (1979).

Responsi bl e Enpl oyer

The Enployer and its Carriers, as further discussed bel ow,
are responsi bl e for paynent of benefits under the rule stated in
Travelers Insurance Co. v. Cardillo, 225 F.2d 137 (2d Cir.
1955), cert. denied sub nom Ira S. Bushey & Sons, Inc. v.
Cardillo, 350 U.S. 913 (1955). Under the |ast enployer rule of
Cardill o, the enployer during the |ast enploynent in which the
clai mmnt was exposed to injurious stimuli, prior to the date
upon which the claimnt became aware of the fact that he was

-34-



suffering froman occupational disease arising naturally out of
his enpl oynent, should be liable for the full amunt of the
awar d. Cardillo, 225 F.2d at 145. See Cordero v. Triple A
Machi ne Shop, 580 F.2d 1331 (9th Cir. 1978), cert. denied, 440
U.S. 911 (1979); General Dynam cs Corporation v. Benefits Revi ew
Board, 565 F.2d 208 (2d Cir. 1977). Claimant is not required to
denmonstrate that a distinct injury or aggravation resulted from
this exposure. He need only denpnstrate exposure to injurious
stimuli. Tisdale v. Omens Corning Fiber Gass Co., 13 BRBS 167
(1981), aff'd mem sub nom Tisdale v. Director, OANP, U S.
Departnment of Labor, 698 F.2d 1233 (9th Cir. 1982), cert.
denied, 462 U.S. 1106, 103 S.Ct. 2454 (1983); Witlock wv.
Lockheed Shipbuilding & Construction Co., 12 BRBS 91 (1980).
For purposes of determ ning who is the responsible enployer or
carrier, the awareness conponent of the Cardillo test is
identical to the awareness requirenment of Section 12. Larson v.
Jones Oregon Stevedoring Co., 17 BRBS 205 (1985).

As not ed above, Wausau I nsurance Conpany is the Carrier on
the risk under the Longshore Act for Claimant’s 1992 injury and
ACE USA is the Carrier on the risk for his 1996 injury.

Accordingly, in view of the foregoing, Wausau | nsurance
(Carrier #1) is responsible for the payment of any conpensati on
benefits and nedi cal expenses incurred between July 6, 1992 and
March 7, 1996 relating to Claimant’s July 6, 1992 accident.
Mor eover, ACE USA (Carrier #2) is responsible for the paynent of
any conpensation benefits and medical expenses incurred,
relating to Claimant’s March 7, 1996 acci dent, beginning on this
date and continuing until further ORDER of this Court.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum is assessed on all past due conpensation paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978).

Ordinarily, interest may not be awarded on nmedi cal expenses
unl ess the claimant had, in fact, paid those expenses out-of-
pocket . Pirozzi v. Todd Shipyards Corp., 21 BRBS 294 (1988)
(Feirtag, J. dissenting in part). However, the Ninth Circuit
has held that interest may be assessed agai nst an enployer on
overdue nedi cal expenses, whether or not reinbursenment is owed
to the provider or to the enployee. Hunt v. Director, OACP, 999
F.2d 419, 27 BRBS 84 (CRT) (9tM Cir. 1993), rev’'g Bjazevich v.
Marine Term nals Corp., 25 BRBS 240 (1991). See also Caudill v.
Sea Tac Al aska Shi pbuilding, 22 BRBS 10 (1988), aff’d mem sub
nom Sea Tac Al aska Shipbuilding v. Director, OACP, 8 F.3d 29
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(9th Cir. 1993) (Interest cannot be assessed on past-due nedi cal
benefits that claimnt has not paid hinself).

The Benefits Review Board and the Federal Courts have

previ ously uphel d i nterest awards on past due benefits to ensure
that the enpl oyee receives the full anount of conpensation due.
Wat ki ns v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556
(1978), aff'd in pertinent part and rev'd on other grounds sub
nom Newport News v. Director, OANP, 594 F.2d 986 (4th Cir.
1979); Santos v. General Dynami cs Corp., 22 BRBS 226 (1989);
Adans v. Newport News Shipbuilding, 22 BRBS 78 (1989); Smth v.
| ngal I s Shi pbui | ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac
Al aska Shi pbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi ppi ng, 20 BRBS 90 (1987); Hoey v. Ceneral Dynam cs Corp., 17
BRBS 229 (1985). The Board concluded that inflationary trends
in our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of maki ng cl ai mant whol e, and
held that ". . . the fixed six percent rate should be replaced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . .
Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984),
nodi fi ed on reconsi deration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
shall be determ ned as of the filing date of this Decision and
Order with the District Director.

Medi cal Expenses

An Enpl oyer found |iable for the paynent of conpensationis,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nedical profession for the care
and treatnment of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenent to nedical services is never tine-
barred where a disability is related to a conpensable injury.
Addi son v. Ryan-Walsh Stevedoring Conpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & Gulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Termnals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
alsoentitled to rei mbursenent for reasonabl e travel expenses in
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seeki ng medi cal care and treatnment for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

| n Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Revi ew
Board held that a claimant's entitlenment to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi renment under Section 7(d) that clainmnt obtain enployer's
aut horization prior to obtaining nedical services. Banks v.
Bath Iron Wirks Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
I ngal I s Shi pbuil di ng Di vision, Litton Systenms, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a clai mant has
been refused treatnent by the enployer, he need only establish
that the treatment he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatment at the enployer's expense. Atlantic & Gulf
Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantampbunt to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); Wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). All
necessary nedi cal expenses subsequent to enployer's refusal to
aut horize needed <care, including surgical <costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OWP, 784 F.2d 687 (5th Cir. 1986);
Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Bal |l esteros
v. WIllanette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attendi ng physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimnt nmay not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F. R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedical
expenses; it only requires that the injury be work related.
Romei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston v.
I ngal I s Shi pbuilding, 16 BRBS 168 (1984); Jackson v. lIngalls
Shi pbui | di ng, 15 BRBS 299 (1983).
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On the basis of the totality of the record, | find and
concl ude that Cl ai mant has shown good cause, pursuant to Section
7(d). Cl ai mant advised the Enployer of his work-rel ated
injuries in a tinmely manner and requested appropriate nedica
care and treatnment. However, while the Enpl oyer did accept the
claims and did authorize certain nedical care, additional
medi cal care and treatnent has been denied by both Carriers.
Thus, any failure by Claimant to file tinmely the physicians
reports is excused for good cause as a futile act and in the
interests of justice as the Carriers have consistently refused
to authorize, approve and pay for additional nedical care and
treatment recomended by the Claimant’s nedical experts, as
shal |l now be further discussed.

Cl ai mvant submts that he is in need of psychiatric care and
that his recovery has been del ayed by the Carriers’ failure to
aut hori ze, approve and pay for reasonabl e and necessary nedi cal
care and treatment. | note that while the Clai mant has had two
accidents, his Enployer has remai ned the sanme, to-wit: Lockheed
Martin Mssile and Space Conpany. Thus, while there was a
change of insurance conpanies from Wausau | nsurance Conpany to
ACE USA, in fact the Enployer remained the same. The Cl ai nant
timely filed clains wherein he alleges that he is suffering from
depression as a result of his maritime accidents. As a result
of filing the 1996 claim the Carrier, ACE USA, arranged for the
Claimant to be evaluated by Dr. Mchael Gutman, a board
certified psychiatrist in Olando, Florida. The Clainmnt saw
Dr. Gutman on May 10, 1999 and after perform ng an extensive
eval uation, a review of Claimant’s medical records and an MVPI
t he doctor canme to the concl usi on of depressive disorder and, on
Page 9 of Dr. Gutman’s deposition, set forth his diagnosis and,
on Page 10 of the doctor’s deposition, he opined, wthin
reasonabl e nmedical probability, that there was a causa
rel ati onshi p bet ween both acci dents the Cl ai mnant suffered on the
job and his current depression. The doctor recommended
treatment on Page 11 of his deposition and on Page 12 found t hat
the Claimant had not reached a point of nmaxi rum nedical
i nprovenent. The doctor further explained on Page 14 and 15 of
his deposition that it is difficult to determ ne the exact
relati onship of Clainmant’s depression to each accident and he
opined that the Claimant’s first accident was the original
source of the depression but that the second accident clearly
was an aggravating factor.

Cl ai mant submits that he is clearly in need of psychiatric
care and that the need for the care is related to both
accidents, both of which have been accepted as conpensable.
While Claimant’s presentation of evidence as to the need for
psychiatric care is overwhelmng, he is also aided by the
Section 20 Presunption that would further bolster the fact that
the Claimant is in need of psychiatric care and it is related to
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the industrial accidents. There has been no evidence presented
in any way, manner or form refuting Dr. Gutman’s testinony.
Thus, the Claimant has fully established that he suffers a
psychiatric inpairnment and disability as a result of his
i ndustrial accident and that he is in need of appropriate care,
and he requests the authorization for Dr. Gutman. As already
noted above, under Foundation Constructors, Inc. v. Director
OWNCP (Vanover), 25 BRBS 71 (CRT) (9" Cir. 1991), ACE USA is
responsi ble for such psychiatric counseling as Claimnt’s
depression is now superinposed on both of his maritine
acci dents.

Wth reference to the Claimant’s first choi ce of physician
for the 1996 accident, this accident was first initially
controverted and the Claimant had to apply to the Ofice
Adm ni strative Law Judges for relief for a finding that the
acci dent was conpensabl e. Although this case did not proceed to
a heari ng bef ore an Adm nistrative Law Judge, t he
Enmpl oyer/ Carrier did agree to accept the acci dent as conpensabl e
and the case was remanded to the District Director for follow
up. At the time of the accepting of this claim as being
conpensabl e, the Clainmnt was seeing a Dr. Gerber, who was at
the time treating the Claimant for his first accident in 1992.
The Cl ai mant i mmedi ately nade a request for authorization for a
physiatrist of his choice with either Dr. O sson or Dr. Shea.
Dr. CGerber also is a physiatrist. The Claimant submts that, in
accordance with Section 7 and the pertinent regulations, he is
entitled to an unrestricted first choice of physician. Even in
the first accident, the Claimnt did not request authorization
and treatnment with Dr. Gerber and the Claimant relies on
pertinent precedents that the Claimant is allowed to select a
first choice of physician in each specialty, especially as the
Cl ai mant has never been given any choi ce of physician regarding
his 1996 acci dent.

I n the deposition taken of Brenda Meadows, the adjuster for
ACE USA on January 25, 2001, the adjuster testified on Page 18
of her deposition that she can only assune that Dr. Gerber was
the Claimant’ s first choi ce of physician but she has no evi dence
what soever indicating that the Claimnt had ever had a first
choi ce of physician. Again, the adjuster testified, on Page 22
of her deposition, that her conpany was aware of the fact that
t here had been a request for Dr. Shea and Dr. O sson but that
t he aut horization had not been provided. Even on Page 23 of the
adjuster’s deposition, the question was raised whether they
woul d now authorize Dr. O sson or Dr. Shea and the adjuster
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sinmply responded that she woul d i nvestigate and get back to the
Cl ai mant . 4

Cl ai mnt submts, and the record establishes, that clearly
the Claimant did not exercise his first choice of physician
after ACE USA accepted the conpensability of the 1996 injury,
t hat ACE USA di d not provide authorization for a first choice of
physi ci an even though fromthe start Dr. Shea and/or Dr. O sson
had been requested. The Carrier has failed to do so at its
peril .

The Claimant at this tinme is requesting authorization first
with Dr. Shea or, the alternative, Dr. O sson, and this will be
his first choice of physician in that specialty. There is no
evi dence that he ever exercised his first choice of physician
for any nedical specialty regarding the 1996 accident and that
aut hori zation should be provided at this tine.

Cl ai mant al so requests that Wausau | nsurance authorize and
approve a physiatrist of his choice for the 1992 accident. The
Cl ai mant, however, does concede that he had agreed to a first
choice of physician, a neurologist, Dr. Newran, after the
informal conference and while Dr. Broom the orthopedi st who
operated on the Claimant, was not selected as a first choice of
physi ci an, obviously it was agreed that Dr. Broom woul d be the
treating orthopedic surgeon; it was also agreed that Dr. Broom
woul d provide the surgery and for this reason Dr. Broom nust be
considered as Claimant’s choice of physician as an orthopedic
surgeon. 20 C.F.R §8702.406 provides that the Clai mant shall be
allowed a first choice of physician in each specialty. After
Dr. Broom operated on the Claimnt and was of the opinion that
he could do no further surgery, the Claimnt was referred to Dr.
Wasser man, a physiatrist. Wen Dr. Wasserman | eft the area, the
Clai mant was referred to Dr. Gerber. The Claimnt sent demands
to the WAausau requesting authorization with either Dr. Shea or
Dr. O sson, insisting that the Clai mant had never exercised a
first choice of treating physician regarding a physiatrist, a

wel | -recogni zed nedical specialty. Wausau has denied this
request on the basis that they had provided authorization for a
first choice of physician with Dr. Newman and Dr. Broom It is

the Claimant’s contention that he should have a first choice of
physi cian regarding a physiatrist and that it would only nake
sense that the sanme physiatrist treat the Claimant for both the
first and second accidents. | agree as this provides an
econom ¢ benefit in that the doctor can see the Claimnt for
bot h nedi cal conditions at the sanme visit. Secondly, there wll

4Counsel for ACE USA has not advised this Court as to any
action it intends to take herein voluntarily. Thus, this
deci si on now i ssues.
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not be a dispute over different doctors providing treatnent for
one of the other injuries, and | ogic would require that it would
make sense for the Clai mant who has al ready undergone surgery to
be treated by one physician for both accidents, especially in
view of the fact that the Claimant is still working for the sanme
Enpl oyer but is clearly suffering fromnedical limtations.

VWhat i s apparent here is that the Cl ai mant has not exercised
his initial free choice of a physiatrist, that the Clai mant has

requested authorization for Dr. Shea or Dr. O sson. In the
second accident, the Claimnt would be satisfied with Dr. Shea,
first, treating the Claimant for both accidents or, in the

alternative, Dr. O sson who then could treat the Clai mant for
bot h acci dents.

On the other hand, Wausau Insurance (Carrier #1) submts
that the responsibility of providing psychiatric treatnent is
with ACE USA based upon the well-settled ®“aggravation (two
injury) rule” as articulated in Foundati on Constructors, Inc. v.
Director, OWCP (Vanover), 950 F.2d 621, 25 BRBS 71 (9" Cir.
1991), as well as in Kelaita v. Director, OACP, 799 F.2d 1308,
13 BRBS 326 (9" Cir. 1986).

| n Foundati on, the Board expl ai ned t hat t he aggravation rul e
is a branch of the |ast enployer rule. It explained that the
| ast enployer rule (which holds the claimant’s | ast enployer
liable for all of the conpensation due claimnt even though
prior enployers may have contributed to the disability), serves
to avoid the difficulties and del ays connected with trying to
apportion liability anong several enployers. 1d. at 74.°

The Board further opined that the | ast enpl oyer rul e applies
to occupational disease cases, whereas the aggravation rule
applies to cases involving two injuries. Foundation at 74. The
Board further enunciated the aggravation rule as follows:

“I'f the disability resulted form the natural
progression of a prior injury and would have occurred
notw t hst andi ng t he subsequent injury, then the prior
injury is conpensable and accordingly, the prior
enpl oyer is responsible. If, on the other hand, the
subsequent injury aggravated, accel erated or conbi ned
with claimant’s prior injury, thus resulting in
claimant’s disability, and the subsequent injury is

SSuch difficulty can be seen herein as to the |ength of
time this matter has been pending, a matter which clearly is a
“fight” between the Carriers, each of whomis trying to inpose
l[iability on the other.

-41-



t he conpensable injury, then the subsequent enployer
is responsible.” I1d. at 75. (Enphasis added)

In doing so, the Board, as it had done in the past,
enphasi zed that “the aggravation (two-injury) rule applies even
t hough the worker did not incur the greater part of his injury
with that particular enployer.” Port of Portland v. Director,
ONCP (Ronne), 932 F.2d 836, 839-40 (9" Cir. 1991).

Moreover, the law is clear that medical care is the
obligation of the enployer that aggravates the injury. Abbott
v. Dillingham Marine & Manufacturing Conpany, 14 BRBS 453
(1981); Fargo v. Canpbell Industries, Inc., 9 BRBS 766 (1978);
Sal usky v. Army Air Force Exchange, 3 BRBS 22 (1975).

In this case, the totality of this closed record |eads to
t he conclusion that the 1996 accident aggravated Claimant’s
depr essi on. Dr . E. M chael Gut man, a Board-Certified
psychiatrist, performed an independent medi cal exam nation of
Cl ai mtant on May 10, 1999. He testified that while he felt
Cl ai mant had depression relating to the 1992 accident, the 1996
acci dent was an aggravating factor. (Deposition of Dr. Gutnman
at p. 15-16). He testified:

Q Wul d you feel confortable in saying that under any
circunstance the second accident was an aggravating
factor?

A: Yes.

Q Wuld that be within a reasonable degree of nmedical
probability, Doctor?

A Yes.

Moreover, Claimant testified at the hearing:

Q Al right. Well, let me ask you a question. Do you
feel the 1996 accident in any way affected your
depressi on?

A Yes.

Q And how did it affect 1t?

A: It got worse. | had two injuries to worry about.

(Transcript at p. 59)

ACE's position that Claimant wuld have needed a
psychiatri st notw thstandi ng the 1996 acci dent m sses t he poi nt,
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calls for speculation and is without merit. In response to a
guestion regarding causal relationship of the depression as
between the 1992 accident and the 1996 accident, Dr. Gutman
testified:

A It is possible, however, it [the depression] may not
even have devel oped, depressive synptons may have had
t he subclinical features of the drag on him[referring
to the 1992 accident] and then the other - it was
subclinical [referring to the 1992 accident] and then
it becanme nmore clinical as an additional burden on him
[referring to the 1996 accident]. (Enphasis added)

This testinmony is further bolstered by the fact that, as
testified by Dr. Gutman, the first nmention of depression was in
a record of Dr. Wasserman dated April 23, 1998; the April 23,
1998 record was the first indication of clinical depression;
Claimant told Dr. Gutman that he had never taken anti-
depressants or anti-anxiety nedication until prescribed by Dr.
Wasserman in 1998; and the first referral for a psychiatric
eval uati on was by Dr. Gerber on March 10, 1999. (Dr. Gutman’s
deposition at pp. 28-31). Significantly, all of these events
occurred after the 1996 accident, supporting the opinion that
the 1996 acci dent aggravated the depression and nade it into a
clinical depression requiring treatnent.

Therefore, because the undi sputed testinmony is that the 1996
acci dent aggravated Cl ai mant’ s depression, the responsibility to
provide treatnent is with ACE, according to Wausau.

On the ot her hand, counsel for ACE USA reads t he Vanover and
Kelaita cases differently and arrives at a different concl usion.
As counsel notes, both cases arise out of the Ninth Circuit
Court and deal with simlar factual patters. |In both cases, the
Claimant had two injuries to the sanme body part. In Kelaita
both injuries were due to cunulative trauma and both involved
the sanme shoulder. Basically, as a result of cunulated trauma
at work, the claimant in Kelaita injured his shoulder and then
|ater while working for a different enployer, aggravated the
sane condition through cunul ative traum

I n Foundation Constructors, that claimnt worked for two
separate enployers and as a result of cunmulative traumm,
sustained an injury to his back. As in Kelaita, in Foundation
Constructors, the injury was to the sane body part. In both
Kel ai ta and Foundati on Constructors, the cause of the injury was
repetitive trauma at work. Thus, the last injurious exposure
rule was utilized to determne which enployer would be
responsi bl e.



The use of the last injurious exposure rule with respect to
injuries caused by repetitive trauma is a useful nmethod for
determ ni ng the responsi bl e enployer where it is inpossible to
determ ne whi ch acci dent may have caused the current disability.
Further, in each instance, the injury and net hod of accident are
identical and therefore, the last injurious exposure rule
permts the entire burden for treating the injured to be placed
on the enployer who had coverage during the last injurious
exposure.

However, this is not the factual situation in the instant
case. In this case, there are two distinct injuries as a result
of two accidents involving different body parts. The Claimnt’s
first accident in 1992 resulted in an injury to his | ow back.
The injury in 1996 allegedly resulted in an injury to the
Cl ai mant’ s neck.

Al t hough there is no established nedical diagnosis for the
injury allegedly sustained in 1996, it is clear that the neck
injury in 1996 did not aggravate the low back condition
occurring in 1992. Neither injury is related to the other
injury, according to the thesis of ACE USA.

Dr. Gutman’s uncontroverted testinony is that the 1992
acci dent caused the Claimnt’s psychiatric condition. Thus, the
psychiatric condition is a sequella of the 1992 accident. The
1996 accident did not cause the psychiatric condition. Nor is
t here any evidence that has been submtted showi ng how the
al l eged second injury sonehow aggravated and accelerated the
Claimant’ s al |l eged psychiatric condition, according to ACE USA.

It is submtted that the doctrine set forth in Kelaita and
Foundations Constructors can only be utilized in occupationa
di sease cases or in repetitive trauna cases. In these type of
cases, the two injuries are identical and it nakes sense to have
t he second enployer responsible for treatnent of the entire
condition since there is a clear cut aggravation of the sane
infjury as a result of the second accident. However, in this
case, there was not an aggravation of the injury fromthe first
accident in the second accident.

In no way, whatsoever, did the Claimnt’s second acci dent

in any way aggravate his |low back condition. There is
absolutely no relationship between the Claimant’s |ow back
injury and a cervical injury. Thus, the two injury rule

di scussed in Foundation Constructors does not apply to the
instant fact situation. This is not a repetitive trauma case,
nor is it an occupational disease case, according to ACE USA.

If the Foundation Constructor and Kelaita cases were to
apply to the instant fact situation, then a second enployer
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woul d be held responsible for unrelated injuries arising from
earlier accidents. The Claimnt’s psychiatric conditionin this
case is a nmere sequella of his original accident in 1992, which
is an injury to the Claimant’s | ow back. There is no evidence
that the 1996 cervical injury in any way caused the Claimnt’s
psychiatric condition.

ACE USA concedes that if this were a repetitive traum
situation, then the Kel ai ta and Foundati on Constructor doctrines
woul d apply. However, it is submtted that the doctrine set
forth from those two cases is limted to repetitive trauma
conditions involving the same body part or injury and does not
apply to separate and di stinct accidents involving separate and
distinct injuries to different parts of the Claimant’ s body. It
is clear from the evidence that the Claimant’s psychiatric
condition relates to his first accident and he would have the
psychiatric condition notw thstanding the second accident.
Since the second accident did not in any way aggravate the
under | yi ng physical injury fromthe 1992 acci dent whi ch produced
the psychiatric condition, then the second accident does not
constitute an aggravation of the first accident within the
meani ng of either Kelaita or Foundation Constructors.

ACE USA al so submts, interestingly, that neither accident
in this case caused the Clainmant’s psychiatric condition. The
two distinct accidents in this case caused a physical injury in
each instance. Traditionally, there have been two types of
psychiatric injuries that have been found to be conpensable
under the Longshore & Harbor Wrkers’ Conpensation Act. The
first is the onset of a psychiatric condition related to a
physi cal trauma such as a back injury and the second involves a
work related stress that causes a psychiatric injury. The
|atter situation does not exist in the instant case.

This is a classic case of where a psychiatric condition is
caused by physical traunma. In this case, the physical traum
was the Claimant’s | ow back injury of 1992. The 1992 acci dent
did not directly cause the psychiatric condition. The 1992
accident did cause the |ow back condition where it ultimtely
led to surgery and it has been the Claimant’s primary nedical
pr obl em Thus, the accident did not directly produce the
psychiatric condition, but it appeared |later as a sequella of
the original |ow back injury.

ACE USA al so posits that the 1996 acci dent did not aggravate
the physical injury fromthe 1992 acci dent which is the cause of
the Claimnt’s psychiatric condition. Therefore, this case does
not fall within the perinmeters of the two injury rule set forth
in Kelaita and Foundati on Constructors since there is absolutely
no rel ati onship between the injuries that were caused by the two
accidents of 1992 and 1996. Since the underlying injuries in
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this case are not related and could not possibly be related to
each other, then the other nmedical conditions that are produced
by the wunderlying physical injury can not be related to a
subsequent unrel ated accident and injury.

| disagree conpletely with the position of ACE USA because,
as summari zed above, Dr. Gutman has expressed the opinion that
the 1996 injury clearly aggravated Claimnt’s depressive
di sorder, and that opinion is uncontradicted herein. To accept
the thesis of ACE USA would sinply prolong the litigation in
each claim as clearly has happened here, and especially as the
Cl ai mant has continued to work for the same Enployer. The two-
injury or aggravationrule is a rule of utnost pragmatismand is
designed to expedite the processing of workers’ conpensation
claims. This did not occur herein, because this proceeding is
really a dispute between two Carriers.

Wth reference to Claimant’s need for treatnment by a
physiatrist, i.e., a nedical physician who specializes in pain
managenent, as noted above, Cl aimant submts as foll ows:

The Claimant’s 1996 acci dent was first initially
controverted and the Claimant had to apply to the Ofice of
Adm ni strative Law Judges for relief for a finding that the
acci dent was conmpensable. Although this case did not go for a
hearing before the Adm nistrative Law Judge, ACE USA did agree
to find the accident as conpensabl e and the case was renmanded to
the District Director. At the tinme of the accepting of this
claim as being conpensable, the Claimnt was seeing a Dr.
CGerber, who was at the tine also treating the Claimant for his
first accident in 1992. The Cl ai mant i medi ately nade a request
for authorization for a physiatrist of his choice with either
Dr. O sson or Dr. Shea. Dr. Gerber also is a physiatrist. The
Claimant, in accordance with pertinent |egal principles, is
entitled to an unrestricted first choice of physician. Even in
the first accident, the Claimnt did not request authorization
and treatnment with Dr. Gerber and the Claimnt relies on the
Code of Federal Regulations that he is allowed to select a first
choi ce of physician in each specialty, Claimnt pointing out
t hat because of the inaction of both Carriers he has not been
gi ven any choice of physician regarding his 1996 accident. As
noted, Ms. Harry was unabl e to docunent Dr. Gerber as Clai mant’s
initial free choice of physician.

As al so noted above, in the deposition taken on January 25,
2001 of Brenda Meadows, the adjuster for ACE USA, the adjuster
testified on Page 18 of her deposition that she can only assune
that Dr. Gerber was the Claimant’s first choice of physician and
i ndi cates that she has no evidence whatsoever indicating that
the Claimant had ever had a first choice of physician. Again,
the adjuster testified on Page 22 of her deposition that her
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conpany was aware of the fact that there had been a request for
Dr. Shea and Dr. O sson and the authorization had not been
provi ded. Even on Page 23 of the adjuster’s deposition the
guestion was rai sed whet her they would now authorize Dr. O sson
or Dr. Shea and the adjuster responded that she would
investigate. No answer yet has been provided.

As the Claimant was never given his first choice of
physician fromthe start of ACE USA accepting the conpensability
of the 1996 case and as ACE USA has not provided the
aut hori zation for a first choice of physician, even though from
the start Dr. Shea and Dr. O sson had been requested, Claimnt
is entitled to that choice, and I so find and concl ude.

On the other hand, Wausau Insurance (Carrier #1) submts
that Claimant is not entitled to another free choice of a
physi atrist as he has already exercised his initial choice of
physi ci an based upon its reading of the evidence.

Claimant formally selected Dr. Ri chard Newman (neurol ogi st)
as his initial free choice of physician, as evidenced by a
Menmor andum of [ nformal Conference. (ECX 9) The |aw does not
give any further right to choose under the facts of this case,
accordi ng to Wausau.

33 USC 907(a) and 20 CFR 702.43 give claimant the right to
choose an attendi ng physician and 20 CFR 702.406(a)
prescri bes when and how a claimnt nay change physicians and
when consent by the enployer/carrier is required. (Emphasi s
added). It states:

“Whenever the enployee has made his initial, free
choice of an attending physician, he my not
t hereafter change physicians without the prior witten
consent of the enployer (or carrier) or the district
director. Such consent [to change] shall be given in
cases where an enployee’s initial choice was not of a
speci alist whose services are necessary for, and
appropriate to, the proper care and treatnent of the

conpensabl e injury or disease. In all other cases,
consent nmay be given upon a showi ng of good cause for
a change.”

Aliteral reading of Section 702.406(a) states only that the
enpl oyer/carrier must give consent to a change in physicians if
the initial choice was not in an appropriate specialty; it does
not expressly state that the clainmnt has the right to choose
t he physician in that circunstance, according to Wausau.

Even i f Section 702.406(a) isinterpretedto nean a cl ai mant
does have the right to choose a specialist if the initial choice
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was not in an appropriate specialty, it does not apply to this
case because claimant’s initial choice was in an appropriate and
proper specialty, i.e., a neurologist. To the contrary, if
cl ai mnt had, for exanple, chosen a general practitioner as his
attendi ng physician, then he would arguably be entitled to
select a specialist such as an orthopedist, neurologist,
chiropractor or pain managenment speciali st.

Wausau further submts that there is anple evidence to infer
that Claimant did in fact choose his current physiatrist, Dr.
Gerber. Dr. Gerber is a partner of Dr. Broom Dr. Broomis the
ort hopedi ¢ surgeon who perforned the surgery on Claimant. It is
clear fromthe correspondence between M. Schwartz and M. Sharp
t hat Cl ai mrant chose Dr. Broom (See ECX 10, 12) Further, it is
noted in Dr. Broom s June 18, 1997 record (ECX 5) that “[t]he
patient states that if he were to have surgery, he would prefer
to have it done through this office.” After being placed at
maxi mum medi cal i nmprovement on Novenber 21, 1997 by Dr. Broom
Claimant started seeing Dr. Wasserman, who was then in Dr.
Broonm s practice, for continued pain managenent. When Dr.
Wasserman | eft the practice, Claimant started seeing Dr. Cerber.
He has been seeing Dr. Gerber since March 10, 1999, according to
Dr. Gerber’s records. (ECX 9)

Finally, there is no good cause for a change in physicians
at this tine. VWhile Claimnt stated at the hearing he would
like a different doctor for his “neck injuries,” no reason was
gi ven nor was the statenent made in reference to the | ow back
(TR at 57) dCaimant, in his deposition dated January 26, 2001
at page 15, admtted that he |liked Dr. Gerber but felt he needed
a neurosurgeon. (The claim for a neurosurgeon, however, was
apparently dropped as it was not raised at the hearing.)

Mor eover, a nunber of physicians have been authorized in
this case prior to Drs. Broom Wasserman and Gerber. At the
out set, Aden P Mussel man (orthopedist) was authorized.
(Claimant’s deposition taken June 2, 1996 at pp. 21-22.)
Clai mant then told his safety engineer that he did not want to
be seen by Dr. Misselnman, but wanted to be seen by a
chiropractor. (1d. at 36) He testified that his enployer told
hi mthat he had his choice of doctors and it was his option if
he wanted to see a chiropractor. (ld. at 37) As a result, he
started seeing Gary R Ostoski, D.C (Id.) Dr. Ostoski then
referred himto Joseph E. Rojas, M D. (orthopedic surgeon) who
provided injections. (ld. at 43) He then had a second opi ni on
with a partner of Dr. Rojas, Todd B. Jaffe, MD. (Id. at 49) He
al so saw Richard Newman, M D. (neurol ogist). (Id. at 53) It
woul d therefore seemfromthe standpoint of reason that Wausau’'s
obligation with respect to providing nedical treatment has been
satisfied in this claim according to its counsel.
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In sum Claimant is not entitled to another ®“initial free
choice” as a matter of |aw He exercised his initial free
choice in an appropriate specialty when he chose Dr. Newman.
There is al so evidence fromwhich this Adm nistrative Law Judge
may infer that Claimant chose Dr. Broom and Dr. Gerber.
Moreover, there is not good cause for a change in physicians
from Dr. Gerber at this tine. Cl ai rant has been seen by a
myri ad of physicians during the course of these clainms. He has
been treating with Dr. Broom s group since 1997 and with Dr
Cerber specifically since early 1999. No testinony was offered
to substantiate a change, according to Wausau.

Li kewi se, counsel for ACE USA also submts that wth
reference to the issue as to whether or not Claimnt has
exercised his initial choice of physicians, Claimant was al ready
being treated by Dr. Gerber at the tine that ACE USA becane
aware of the occurrence of Claimnt’s March 7, 1996 work-rel at ed
infjury while it was the Carrier on the risk. As Dr. Gerber was
not selected either by the Enployer or ACE USA, counsel for
Carrier #2 posits that Dr. Gerber was selected by the Cl ai mant
as his first choice of physician. Thus, he is not entitled to
anot her choice of physician as he has already exercised that
right.

| disagree conpletely with the thesis of ACE USA on this
issue as that thesis assunmes as its nmmjor prem se that a new
injury did not occur on March 7, 1996, that if a newinjury did
occur at that time, its effects were limted only to Claimant’s
cervical area and did not aggravate, accelerate or exacerbate
Claimant’ s psychiatric problens. | disagree because | have
al ready found and concl uded above that Cl ai mant sustai ned a new
and discrete injury on March 7, 1996, that that injury affected
not only Claimant’s cervical, left arm and shoul der areas but
al so became superinposed upon his depression, and that both
Carriers are responsible for their portion of the nedical
benefits awarded herein, as further discussed bel ow

As found above, Claimant’s psychiatric condition on and
after March 7, 1996 is the sole responsibility of ACE USA.

Accordingly Claimant is entitled to the foll owi ng specific
relief: Wausau | nsurance Conpany is responsible for the
reasonabl e and necessary nmedical care and treatnent relating to
Claimant’s July 6, 1992 back injury, including authorizing and
paying for (1) a neurosurgeon selected by Claimnt to eval uate
the problemwith the nerves in his legs; (2) a physiatrist, Dr.
O sson or Dr. Shea, to help Claimnt deal with the chronic
| unbar pain that he daily experiences; (3) the nedical bills
relating to Claimant’s psychol ogi cal problens between July 6,
1992 and March 6, 1996 and the jacuzzi nmedically prescribed for
Claimant as its use has had a beneficial effect; (4) the
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physi cal therapy sessions reconmended by Dr. Joseph E. Rojas (as
Wausau woul d only approve two sessions per week); and (5) the
medi cal expenses incurred by Claimnt in seeking nedical care
and treatnment as reflected in CX 21.

ACE USA is responsible for the reasonable and necessary
medi cal care and treatnent relating to Claimant’s March 7, 1996
cervical, left armand shoul der problens, including authorizing
and paying for (1) an orthopedic physician or neurosurgeon to
deal with those problens; (2) a physiatrist sel ected by Clai mant
to help him deal with his chronic pain synptons; (3) a
psychiatri st or psychol ogi st sel ected by Cl ai mant to counsel him
with reference to his enotional problenms and paynent of those
medi cal bills comencing on March 7, 1996; and (4) the nedical
expenses incurred in seeking nmedical care, all of which expenses
are subject to the provisions of Section 7 of the Act.

As not ed above, Cl ai mant seeks rei mbursenment for those hours
and/ or days he was not able to work because he had to seek
medi cal treatnent. These days and hours have been specifically
detail ed above and are listed in CX 21.

However, Claimant is not entitled to such reinbursenment
because the Board has held that Section 7(a) does not entitle a
claimant to rei mbursenment of annual | eave taken whil e obtaining
medi cal treatnment, although the enployer is liable for such
treatment. Moreover, the claimant is not entitled, pursuant to
Section 7(a), to rei mbursenment of parking expenses, annual | eave
and ot her out-of-pocket expenses incurred while attending his
hearing herein. However, parking expenses, n|eage and hi ghway
and bridge toll expenses, incurred while obtaining medical
treatment, for which an enployer is |iable, are chargeable to
t he enpl oyer as transportation costs pursuant to Section 7(a).
In this regard, see Castagna v. Sears, Roebuck & Conpany, 4 BRB
559 (1976).

| note that Claimant has not cited any case precedent
permtting such award to him and our research has failed to
identify any case in his support. Thus, | must deny that claim
by the Claimant for such reinbursenent. Perhaps it may be tinme
for the Board to revisit Castagna and determne if that is still
good | aw.

As al so noted above, Clainmnt does not, at this tinme, seek
benefits for any partial disability, whether permnent or
tenporary, because he is still working, has received wage
increases and his earnings do not establish, at this tinme, any
| oss of wage-earning capacity.

It is now well-settled, as a result of the 1984 Anendnents
to the Longshore Act by Section 6(a), that conpensati on benefits
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cannot be paid to an injured enpl oyee unl ess the enpl oyee i s out
of work for fourteen (14) consecutive days or later as a result
of a work-related injury and once that requirenment is net,
conpensation benefits are payable to the enpl oyee fromthe first
day of disability. Section 6(a) also provides that no
conpensation will be allowed for the first three (3) days of
disability except for medical services and supplies under
Section 7.

As Claimant in the case at bar has not net that requirenent,
he is not entitled to reinbursenent of the tinme he has lost to
seek nedi cal treatnent pursuant to Section 8 of the Act.

While Claimant alleges that he has |ost approximtely
$15,000.00 in lost overtine opportunities between January 27,
1995 and Septenmber 10, 1995, his wage records do not establish
such loss as his wages have progressively increased since his
July 6, 1992 injury while working for the Enployer. | note that
he has been paid conpensation benefits by Wwusau for his
absences due to that 1992 injury and that he seeks no additi onal
benefits for those absences, and | so find and concl ude.

Wth referenceto Claimant’s 1996 i njury, he has m ssed sone
work time to keep his nedical appointnments and that issue has
al ready been resol ved above.

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
claim is entitled to a fee to be assessed agai nst the Enployer
and its Carriers (Respondents). Claimant's attorney has not
submtted his fee application. Wthin thirty (30) days of the
receipt of this Decision and Order, he shall submt a fully
supported and fully item zed fee application, sending a copy
thereof to each Respondent’s counsel who shall then have
fourteen (14) days to comment thereon. A certificate of service
shall be affixed to the fee petition and the postmark shall
determine the tinmeliness of any filing. This Court wll
consider only those |egal services rendered and costs incurred
after the date of the informal conference, or if none took
pl ace, after referral of this claim to the Office of
Adm ni strative Law Judges. Services performed prior to that
date should be submtted to the District Director for his
consideration. As both Carriers have been found responsi ble for
certain benefits herein, the fee petition should be apporti oned,
as accurately as possible, with reference to the services
rendered and costs incurred with reference to the 1992 and 1996
i njuries.
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ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law and wupon the entire record, | issue the followng
conpensation order. The specific dollar conputations of the
conpensation award shall be adm nistratively performed by the
District Director.

It is therefore ORDERED t hat:

1. Wausau | nsurance Conpany shall pay for the reasonable
and necessary nedical expenses relating to the diagnosis,
eval uation and treatnment of Claimant’s |unbar problens, as a
result of his July 6, 1992 injury, beginning on July 6, 1992 and
continuing to the present tinme and into the future until further
ORDER of this Court, pursuant to Section 7(a) of the Act.
Cl ai mant shall select the specialist to provide such treatnment.

2. ACE USA shall pay for the reasonable and necessary
medi cal expenses relating to the diagnosis, evaluation and
treatnent of Claimant’s cervical, shoulder and Ileft arm

probl ens, as a result of his March 7, 1996 injury, beginning on
March 7, 1996 and continuing to the present time and into the
future until further ORDER of this Court, pursuant to Section
7(a) of the Act. Claimant shall select the specialist to
provi de such treatnent.

3. Wausau | nsurance Conpany shall al so be responsible for
t he nmedi cal expenses in the diagnosis, evaluation, treatnent and
counseling of Claimnt’s psychol ogi cal probl ens between July 6,
1992 and March 6, 1996, and, as of March 7, 1996, ACE USA shall
be responsible for such nedical expenses, pursuant to Section
7(a), and such liability shall continue until further ORDER of
this Court. Cl ai mnt shall select the specialist to provide
such servi ces.

4. Due to the conplexities herein, Claimant is directed
to submt the medical benefits awarded in provisions 6, 7 and 8
directly to the District Director to facilitate the orderly
adm ni stration of this ORDER
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5. Claimant's attorney shall file, withinthirty (30) days
of receipt of this Decision and Order, a fully supported and
fully item zed fee petition, sending a copy thereof to each
Respondent’s counsel who shall then have fourteen (14) days to
comment thereon. This Court has jurisdiction over those
services rendered and costs incurred after the informal
conference or after the referral of this claimto the O fice of
Adm ni strative Law Judges, whichever event occurred first. As
noted, the fee petition shall be apportioned, as accurately as
possi bl e, between the two injuries before ne.

A
DAVI D W DI NARDI
District Chief Judge

Bost on, Massachusetts
DVWD: j |
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